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A Time for Action 


Highlights of the Federal Government Proposals 
for the Renewal of the Canadian Federation 


The federal government has launched a new and 
intensive effort toward the renewal of the Canadian 
Federation. This renewal will require: 


° anew affirmation of the Canadian identity; 

° a new definition of the principles which underlie 
the Federation; 

* anew approach to cooperation among our 
governments; 

* a new Constitution. 


The Affirmation of the 
Canadian Identity 


Canada has made us what we are today and it 
has made us more alike than we may think. We share 
a history, a vast territory, a North American spirit, a 
sense of national solidarity, and the same democratic 
values. Other values should be brought into this 
consensus: linguistic equality, cultural diversity, the 
dignity of native peoples, and the self-development of 
the regions. We must not only accept that other groups 
in Canada may be different from our own, but also 
respect them for what they are. Friendship, solidarity 
and mutual respect among groups that wish to main- 
tain their character are essential elements of the 
Canadian identity. 


Our identity should therefore be based on respect 
for these differences and on the recognition that 
the principle of unity in no way implies uniformity. 


The Principles of Renewal 


The great debate on national unity has clearly 
indicated that most Canadians understand the need for 
renewal and are determined to carry it out. “In every 
generation, Canadians have had to rework the miracle 
of their political existence’, said historian Arthur 
Lower; and so it is now, with our generation. This 
renewal must be built on fundamental principles 
reflecting the basic realities of Canada. The govern- 
ment proposes the following guiding principles. 


Pre-eminence of citizens and of their freedoms 

The renewal of the Federation must confirm the 
pre-eminence of citizens over institutions, guarantee 
their rights and freedoms and ensure that these rights 
and freedoms are inalienable. 


Full respect of native rights 


The renewal of the Federation must fully respect 
the legitimate rights of the native peoples, recognize 
their rightful place in the Canadian mosaic as the first 
inhabitants of the country, and give them the means of 
enjoying full equality of opportunity. 


The full development of the two linguistic majorities 


The renewal of the Federation must guarantee the 
linguistic equality of its two major communities, 
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the English-speaking and the French-speaking, and 
assure that Canadian institutions exist to help each 
group to prosper. 


The enhancement of the mosaic of cultures 

The renewal of the Federation must lead to respect 
for cultural diversity and for the right of every citizen, 
regardless of ethnic origin, to equal opportunity. Every 
cultural community should be able to rely on the 
support of governments in preserving its own cultural 
heritage and in discovering and appreciating those 
of other communities. 


The self-development of regions 

The renewal of the Federation must, in all fields, 
promote the self-development of regions by avoiding 
excessive centralization. 


Fostering economic integration 

The renewal of the Federation must lead to closer 
economic integration of the regions of the country and 
make it possible for all to share its benefits more 
equally. 


Promoting national solidarity 

The renewal of the Federation must extend and 
strengthen solidarity among citizens of all regions 
and communities of the country. 


Interdependence of the two orders of government 
The renewal of the Federation must establish 

clearly the authority and role of the federal and 

provincial orders of government, recognizing their 

interdependence and sharing of internal sovereignty, 

with each order of government equally subject to 

the Constitution. 


Strengthening Canada as a united country to 
serve ali Canadians 


The renewal of the Federation must produce a 
Canada that has the strong support of all Canadians 
and to which their loyalties can and will be firmly 
attached. A Canada strong in such support and loyalty 
will be best able to serve the interests of Canadians. 


Renewing the Practice 
of Federalism 


Federalism is the only form of government 
consistent with the realities of Canada: it is neither 
too centralized nor too loose a union. The character 
of Canadian federalism has varied with time, so that 
today the federal and provincial governments are more 
interdependent than at any point in our history. 


The federal government proposes the following 
objectives so that this interdependence may operate 
effectively while permitting each order of government 
to serve its citizens as well as possible: 


(1) to bring about a less contentious federal-provincial 
relationship; 


(2) to make the process of consultation more 
expeditious and less demanding of time and other 
resources; 


(3) to ensure the greatest degree of freedom of action 
for each government to fulfil its constitutional 
responsibilities, including access to necessary 


financial resources through its own taxation or 
equalization payments; 


(4) to permit greater accountability of each govern- 
ment to its legislature, and to its electorate; 


(5) to enable the intergovernmental process to be 
better understood by taxpayers, by citizens and by 
those engaged in it; 


(6) to eliminate wasteful duplication of legislation, 
regulation, policies, programs or Services, and 
generally to make the effective provision of 
services by governments less costly. 


The federal government commits itself to work 
with the provincial governments to achieve these 
objectives. In particular, it undertakes the following: 


(1) Federal respect for provincial respon- 
sibilities and priorities 

To take deliberate steps to ensure that, for its 
part, the federal government takes fully into account 
the constitutional responsibilities and priorities of 
provincial governments, by consulting the provinces 
when preparing a legislative proposal, formulating a 
policy, or designing a program that is in an area of 
shared jurisdiction or that could have a significant 
effect—financial or other—on an area of provincial 
responsibility or an activity within that area; 


(2) Provincial respect for federal responsibilities 
and priorities 

To request that the provinces, in the same spirit, 
consult the federal government when preparing 


legislative proposals, formulating policies, or 
designing programs that are in areas of shared 
jurisdiction or could have a significant effect— 
financial or other— on an area of federal 
responsibility or an activity within that area; 


(3) More effective consultations 

To develop with the provinces ways to make the 
federal-provincial consultative process more ex- 
peditious and more effective; 


(4) Clarification of responsibilities 

To clarify with the provinces existing responsibil- 
ities, on a sector-by-sector basis and to the 
extent possible, so that governments, legislators, 
public servants and, most important of all, the public 
will have a much clearer knowledge of where 
responsibilities lie; 


(5) Elimination of wasteful duplication 

To study jointly with the provinces, as a matter 
of high priority, ways in which wasteful duplication 
of activities between the two orders of government 
can be eliminated or avoided, including the possi- 
bility, in appropriate cases, of providing programs 
or services through jointly-sponsored agencies. 


A New Constitution for Canada 


The Constitution describes the system of govern- 
ment which Canadians freely chose to watch over 
their destiny and that of their country. It is the legal 
and institutional expression of Canadian unity. 

This means that when we decide to renew our system 
of government in order to consolidate the unity of 
our country, we must proceed through the renewal 
of our Constitution. 


The government has resolved to provide Canada | 
with a new Constitution by the end of 1987. | 


To do this it will use all of the powers at its | 
disposal and, in doing so, will consult the governments | 
of the provinces. 

It urges the provinces to cooperate with it in 
order to renew the constitutional provisions which 
cannot be amended without their cooperation. 


The government sets only two conditions for the | 
renewal of the Constitution. | 

The first is that Canada continue to be a genuine | 
Federation, that is, a state in which the Constitution | 
| establishes a federal Parliament with real powers 
which apply to ail parts of the country, and provincial | 
legislatures with equally real powers within their | 
respective territories. | 

The second is that a Charter of Basic Rights and | 
Freedoms be included in the new Constitution and that | 
it apply equally to both orders of government. 


We need only regard the remarkable progress of 
Canada in 110 years to realize that our Constitution 
has generally served us well. Nonetheless, our present 
Constitution has a number of deficiencies which 
should be remedied. 


Deficiencies of our Constitution 


It is based largely on Acts of the British 
Parliament and has not yet been properly rooted 
in Canada. 

Its provisions are scattered through a large 
number of statutes, many of which are unknown 
to the general public. 


It has no preamble or statement of principles; its 
language is obscure, its style plodding and un- 
inspiring. 

It has little educative value and Canadians find in 
it little which inspires patriotism. 


It makes no mention of basic rights or freedoms, 
and it is inadequate to protect language rights. 


Its division of legislative powers between the 
federal and provincial governments is neither as 
precise nor as functional as might be wished. 


The character of the Senate provides only limited 
capacity for the expression of regional and provincial 
concerns. 


The status of the Supreme Court is not set forth 
in the Constitution but is defined by a simple 
Act of Parliament. This and the exclusive respon- 
sibility of the federal executive for appointing 
judges to the Supreme Court have sometimes 
detracted from the Court’s standing as the ulti- 
mate interpreter of the Constitution. 


The amendment procedure is not adequately 
defined and for certain matters still requires the 
intervention of the British Parliament. 


Major premises of renewal 


The principles given earlier for the renewal of the 


Federation, apply directly to the renewal of 
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the Constitution. The government believes the 
renewed Constitution should include the following 
elements. 


(1) A Statement of Aims 


A Statement of Aims would be designed to reflect 
what Canada means to us all. The government will 
put forward a Statement to help in the search for the 
ideal words that will express what is in our hearts. 


(2) A Charter of Rights and Freedoms 


The government will propose a Charter which 
would embrace political and legal rights and freedoms, 
many of which have already been recognized in 
various federal and provincial statutes, as well as 
measures for establishing new rights for Canadian 
citizens, to live and work wherever they wish in 
Canada, and new protection for minority language 
rights, such as the right of English or French language 
minorities to receive basic services from governments 
and schooling for their children in their language. 


(3) A new distribution of powers 


The government believes legislative powers 
should be distributed between the federal and 
provincial governments to ensure an effective 
functioning of our governments in the service of the 
people. Canada is already a very decentralized 
Federation so the solution will not lie in a massive 
shift of powers from the federal government to the 
provinces. Rather, the government anticipates a 
judicious combination of changes, with some give- 
and-take between governments. 

It is possible to clarify the division of powers so 
that citizens understand more clearly which order of 
government is responsible for what, without in the 


process tying one or the other order of government 
into a constitutional strait-jacket. 


One purpose would be to eliminate overlaps and 
duplication which have no real justification. In 
addition, some reciprocal transfers of powers might 
permit each order of government to legislate or to 
act more effectively in certain sectors. 

The government considers that it would be 
useful to examine with the provinces the possible 
extension of areas of joint or concurrent 
jurisdiction and the recognition of a paramount 
power for one or the other order of government in 
certain sectors. 

In each case, it will be necessary to give greater 
importance to the relationships between the 
responsibilities of the two orders of government 
than was required in the circumstances of 
the Fathers of Confederation in 1867. In other words, 
it is not just the framework of the division of 
powers that needs to be examined and updated, but 
also the joints and hinges which ensure the 
effective interlocking of federal and provincial powers. 


(4) Provisions regarding the Executive of our 
central government 


At present, a number of important principles 
and institutions are touched on only very indirectly, 
or not at all, in our written Constitution. It seems 
appropriate for the Constitution to say something 
about such institutions and principles, and the 
government will make proposals to this effect. 


(5) A House of the Federation 


This new House would replace the Senate. It would 
provide a role for the provinces in the selection of 


its members, and for a proportionately greater 
representation to the eastern and especially to the 
western parts of the country. 


(6) The Supreme Court 


The Supreme Court, a pillar of our system, 
should be provided for in the Constitution. It seems 
appropriate that the provincial governments should 
have a voice when appointments to the Court are 
made by the Government of Canada. 


(7) An amending procedure and the patriation 
of the Constitution | 

Agreement should be reached to enable us to 
amend all aspects of our Constitution. 


The Timetable and 
the Process 


The process of constitutional renewal should 
encourage full discussion among the people of 
Canada, in Parliament and the legislatures, and 
among governments so that all can make their 
contribution. 


Timetable for renewal 

Given the need for renewal, the process should 
be designed to achieve within a reasonable period 
of time the changes that are desired. 
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Phase | 


Phase I of the process should cover those 
matters upon which Parliament can legislate on its 
own authority. These include the Supreme Court, 
the House of the Federation, the federal executive, 
the Statement of Aims and the Charter of Rights 
and Freedoms. This phase should be completed and 
legislation passed by July 1, 1979. 


Phase Il 


Phase II of the process should cover those 
matters whose amendment requires the cooperation 
of federal and provincial authorities. The federal 
government would like to see this phase completed 
so that we might proclaim the new Constitution of 
Canada before July 1, 1981. 


In 1981, we shall mark the 50th anniversary of 
Canada’s accession, by the Statute of Westminster, 


to formal independence and international sovereignty. 
It would be desirable to celebrate that anniversary 
by proclaiming our new Constitution. 


The government will soon be informing 
Parliament and all Canadians of the details of its 
proposals under Phase | of constitutional renewal. 
There is no expectation that these proposals would 
be passed in this session or without change. They 
should form a basis for a wide discussion. 

From this, a final version should result which can 
provide the first step toward constitutional renewal. 
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A Time for Action 


We have not yet found that ideal balance that 
will make it possible for Canadians to enjoy full 
pride and satisfaction in belonging and contributing 
to this great country, while preserving the value of 
belonging to and fulfilling themselves as members 
of its various communities. But we are engaged in 
the search for that balance and we can be confident 
the search will succeed. 

These discussions and search will lead to a new 
national spirit among Canadians to work for the 
creation of a richer life together. The same spirit will 
inspire our governments to find new ways of co- 
operating in the public interest. And it will lead to, and 
be symbolized in, a new Constitution. 


That is why the government will pursue with the 
utmost resolution the process of renewal. 


That is why it urges all the provincial governments 
to cooperate in this renewal. 

That is why it urges all Canadians to join their 
governments in consolidating national unity and 
thereby ensuring the stability and prosperity of 
Canada. 


2 Government Gouvernement 
of Canada du Canada 
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Introduction 


The Government of Canada, mindful of its responsi- 
bility to promote the cohesion and well-being of our 
Federation and all its parts, has introduced a bill that 
would modify the Constitution in many important ways. 
This document is intended to explain in non-legal lan- 
guage the main elements of the proposals in that bill. 
The reader interested in a more detailed explanation 
should refer to the bill itself, which has been published 
with clause by clause explanatory notes.* 


Background 


Ever since the Fathers of our Federation established 
the country Canada 111 years ago, the terms of their 
agreement have been evolving. But the framework of 
their accord has remained essentially the same as set out 
in the British North America Act of 1867. 


This Act is one of the oldest federal instruments in 
the world and has endured through history’s most turbu- 
lent period of nation building. However, as Canada 
approached its Centennial more than a decade ago, it 
was becoming apparent that our basic constitutional 
arrangements required review. The establishment of the 
Constitutional Conference in 1968 and continuing talks 
with the provinces over the following three years set the 
stage for a special effort to reach accord on limited 
changes in June, 1971 at Victoria, B.C. For various 
reasons, these efforts did not come to fruition. 


In 1975, the Prime Minister proposed to the 
Premiers that an attempt be made to reach agreement 
on an amending formula and on bringing final control of 
the British North America Act home to Canada. The 
provinces responded with additional proposals for dis- 
cussion in October, 1976 and a further set of federal 


* Requests for copies should be addressed to P.O. Box 1986, Station 
“B”, Ottawa, Ontario K1P 6G6 


proposals was put forward in January, 1977. Even as 
these proposals were being formulated, however, it was 
becoming clear that a more fundamental review would 
be required. The feelings of many Quebeckers that their 
aspirations cannot be met within Canada, the feelings of 
isolation and estrangement in Western Canada, the 
heightened concerns of every region, the uncertainties 
that are adding seriously to our economic problems, are 
attributable, at least in part, to shortcomings in our 
Constitution. 


The Government believes that the bill to amend the 
Constitution will be the first step in a renewal of Cana- 
da’s political and federal structures and will mark the 
beginning of a process leading to a new and wholly 
Canadian Constitution, fully adequate to Canada’s 
present needs and to the excitement and promise of its 
future. 


Main Elements 


The main elements of the bill, which are discussed in 
more detail under separate sections, are these: 


e the Preamble and the Statement of Aims—setting out 
for consideration by the people of Canada, a state- 
ment of our principles of nationhood and our goals as 
a national community; 


e the Charter of Rights and Freedoms—including lin- 
guistic rights and guarantees of other basic rights and 
freedoms; 


e a House of the Federation—a new legislative forum, 
designed to replace the Senate and to give more 
effective national representation to Canada’s regions 
and provinces; 


e the Supreme Court—including proposals for modify- 
ing and establishing the Court as an integral part of 
the Constitution and enhancing the role of the’ prov- 
inces in the appointment of Supreme Court justices; 


e the Mechanisms of Central Government— setting out 
a new role for the Governor General and, for the first 
time, establishing in the Constitution, the function of 
the Prime Minister and the Cabinet. Also proposed 
are measures affecting federal-provincial relations, 
including the institutionalizing of First Ministers’ 
conferences; 


e Symbols—consisting of provisions that would give 
constitutional recognition to the flag, motto, and na- 
tional and royal anthems. 


Implementation 


In its policy paper, A Time for Action, the Govern- 
ment of Canada pledged itself to seek the implementa- 
tion of constitutional changes in two phases—Phase I to 
be completed by July 1, Canada Day, 1979, and Phase 
II, by 1981, the 50th anniversary of Canada’s accession, 
through the Statute of Westminster, to full indepen- 
dence and international sovereignty. 


Each phase is intended to permit the fullest possible 
discussion and consideration of the proposals by Parlia- 
ment, provincial governments and the public. 


Phase I 
Under the present Constitution, Parliament can: 


+ amend the Constitution in matters affecting the cen- 
tral institutions of government, including the Senate 
and the Supreme Court; 


e include such changes as the addition of a Preamble 
and a Charter of Rights and Freedoms, which there- 
after would be binding on the Government of Canada. 
Acceptance by the provincial governments would, 
however, be necessary to achieve constitutional 
entrenchment. These provisions would then apply not 
only to all provinces but also could not be changed by 
any government acting on its own. 


These are the kinds of matters which are covered in 
the new bill. Parliament will be asked soon to establish a 
joint committee of the House of Commons and the 
Senate to study the proposals. A Constitutional Confer- 
ence of First Ministers is planned for early autumn, at 
which time the proposals will be discussed with the 
provinces. At that time, also, there will be an opportu- 
nity to discuss the possibility of reaching early agree- 
ment on an amending formula and bringing final control 
over the Constitution home to Canada. 


Phase II 


This phase, which is also of great importance if 
renewal is to be achieved, would cover all those sections 
of the Constitution which require joint federal and 
provincial action: basically those involving the distribu- 
tion of powers between the federal and provincial orders 
of government. The Constitutional Conference in the 
fall of 1978 will no doubt concern itself with the exten- 
sive planning which will be necessary if this complex 
review is to be successfully carried out over the next 
three years. 


Passage of constitutional legislation is not contem- 
plated for this session of Parliament. Rather, it is hoped, 
its introduction at this time will give further impetus to 
the renewal process which began with the tabling of the 
federal policy document, A Time for Action, and pro- 
vide a basis for thorough discussion in Parliament and 
with provincial governments and the Canadian people. 


Preamble and Statement of Aims 


So that the new Constitution may reflect the ideals 
of Canadians and the objectives of our nationhood, the 
Government has drafted a Preamble and Statement of 
Aims. 


The Preamble reads: 


The Parliament of Canada, affirming the will of . 
Canadians to live and find their futures together in 
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a federation based on equality and mutual respect, 
embracing enduring communities of distinctive ori- 
gins and experiences, so that all may share more 
fully in a freer and richer life; 


Honouring the contribution of Canada’s original 
inhabitants, of those who built the foundations of 
the country that is Canada, and of all those whose 
endeavours through the years have endowed its 
inheritance; 


Welcoming as witness to that inheritance the evolu- 
tion of the English-speaking and French-speaking 
communities, in a Canada shaped by men and 
women from many lands; 


And being resolved that a renewal of the Canadian 
federation, guided by aims set forth in its constitu- 
tion, can best secure the fulfilment of present and 
future generations of Canadians. 


The Statement of Aims of the Canadian Federation 
reads: 


To protect the fundamental rights of all Canadians 
and to promote the conditions of life under which 
their legitimate aspirations and essential worth and 
dignity may best be realized; 


To ensure that its society is governed by institutions 
and laws whose legitimacy is founded upon the will 
and consent of the people; and to ensure, as well, 
that neither the power of government nor the will of 
a majority shall interfere in an unwarranted or 
arbitrary manner with the enjoyment by each 
Canadian of his or her liberty, security and 
well-being; 


To pursue social justice and economic opportunity 
for all Canadians through the equitable sharing of 
the benefits and burdens of living in the vast land 
that is their common inheritance, through the com- 
mitment of all Canadians to the balanced develop- 
ment of the land of their common inheritance and to 


the preservation of its richness and beauty in trust 
for themselves and generations to come, and 
through their commitment to overcome unaccept- 
able disparities among Canadians in every region 
including disparities in the basic public services 
available to them; 


To expand the horizons of Canadians as individu- 
als, and enhance their collective security and dis- 
tinctiveness as a people, by affirming through their 
daily lives and governance the fundamental proposi- 
tion of the new nationality created by their forbears, 
that is to say, the proposition that fraternity does 
not require uniformity nor need diversity lead to 
division; and as elements of that proposition: 


i) to ensure throughout Canada equal respect for 
English and French as the country’s principal 
spoken languages, and for those Canadians who 
use each of them; 


li) to ensure throughout Canada equal respect for 
the many origins, creeds and cultures and for 
the differing regional identities that help shape 
its society, and for those Canadians who are 
part of each of them; and 


iii) inasmuch as the North American majority is, 
and seems certain to remain overwhelmingly 
English-speaking, to recognize a permanent 
national commitment to the endurance and 
self-fulfilment of the Canadian French-speak- 
ing society centred in but not limited to Quebec; 


each of these elements reinforcing the others and 
lending strength to the distinctiveness of the 
Canadian nationality and of its contribution to the 
world community. 


Why has the Government proposed the addition of a 
Preamble and a Statement of Aims to the Constitution? 


The Government believes these will contribute to the 
full examination now taking place across Canada of ~ 


what it means to be a Canadian. From that examina- 
tion, the Government hopes, will come a final formula- 
tion of values and goals for inclusion in the Constitution 
so that future generations may be inspired to share the 
profound love-of-country that Canadians hold in this 
time of renewal. The Preamble and Aims will also serve 
as a Clear enunciation of the underlying principles and 
objectives of the Canadian Constitution for the guidance 
of legislators and courts. 


How will the new Preamble and the Statement of Aims 
be incorporated into the Constitution? 


After Parliament has had a full opportunity to con- 
sider what is proposed, after discussions with the provin- 
cial governments have taken place and there has been 
time for public consideration, the Government will ask 
Parliament to enact the Preamble and Aims. Adoption 
by Parliament would make the Preamble and Aims 
applicable to Parliament itself, to the Government of 
Canada and to all federal institutions. When the prov- 
inces have also adopted them, the Preamble and Aims 
would be entrenched in the Constitution, beyond the 
power of any government to change unilaterally. 


Does the Statement of Aims of the Canadian Federation 
recognize the aspirations of French-speaking Canadi- 
ans? 


The Statement of Aims fully recognizes the linguis- 
tic rights of French-speaking Canadians. Ensuring equal 
respect for the French language throughout Canada is 
given as one of the basic objectives of the Federation. 
The Statement of Aims recognizes a permanent national 
commitment to the endurance and self-fulfilment of the 
French-speaking society in Canada. 


Does the Statement of Aims mention anything about 
economic disparities between the regions of Canada? 


The answer is yes. It states as a fundamental goal of 
the principle of Canadian nationhood, the commitment 


to eliminate unacceptable disparities. It indicates as well 
the commitment to pursue social justice and economic 
opportunity for all Canadians. The same thing applies to 
a “balanced development” for Canada. More specifical- 
ly, it states the commitment to “overcome unacceptable 
disparities among Canadians in every region including 
disparities in the basic public services available to 
them.” 


Canadian Charter of Rights and Free- 
doms 


Political philosophers and theorists have traditionally 
held that the primary purpose of government in a demo- 
cratic society is to ensure the basic individual. and 
collective rights of that society. 


.. for without them man loses the 
peace, dignity, and power of Self- 
expression which should be part of his 
unique heritage.* 


Today in Canada there are a number of basic rights 
and freedoms expressed in a variety of federal laws and 
provincial statutes. These rights and freedoms vary with 
legislation from province to province. With few and 
limited exceptions, none of those rights and freedoms 
are constitutionally guaranteed. What Parliament or 
provincial legislatures enacted yesterday, they can 
remove or restrict tomorrow. 


The best means of ensuring that Canadians any- 
where in Canada will always enjoy basic rights and 
freedoms is to place them in the Constitution, where 
they will be beyond change by Parliament or any provin- 
cial legislature acting unilaterally. Most of the rights 
and freedoms in the new Charter are drawn from exist- 
ing provisions found in the BNA Act and in federal and 
provincial laws. These are, however, extended in a 


* The Constitution and the People of Canada, Ottawa, 1969, p. 14 


number of cases and there are a number of new rights 
which have been added. 


Political and Legal Rights and Freedoms 


Freedom of thought, conscience and religion 

This provides, in addition to freedom of religion, 
freedom to have no religion, and, through the “free- 
dom of thought” provision, safeguards against 
attempts at forced indoctrination. 


Freedom of opinion and expression 
This re-wording of the traditional “freedom of 
speech” conveys not only the right to express one’s 
views, but equally the right to hold those views, even 
though others may not share them. 


Freedom of peaceful assembly and association 
Ensures that there is no question about the right of 
demonstration or association for peaceful purposes in 
Canada and that the onus is on the Crown to prove 
that an assembly is for other than peaceful purposes. 


Freedom of the press and other communications 
media 

Makes clear that other communications media, such 
as radio and television, are included under the con- 
cept of freedom to disseminate news and opinion. 


Right to life, liberty and security of the individual 
Ensures that there will be no interference in these 
areas by the State, except by due process of law. 


Right to use and enjoy property 

Ensures that there will be no deprivation of property 
by the State except in accordance with proper legal 
procedures. 


Right to equal protection and equality before the law 
Designed to ensure the non-discriminatory applica- 
tion of laws and entitlement to all the protection the 
laws afford, such as fair trial, right to an interpreter, 
etc, 


Protection against arbitrary detention, imprison- 
ment or exile 

Ensures that no individual in Canada may be held by 
police, placed in prison or exiled from Canada with- 
out lawful justification. 


Right to know reasons for arrest, right to consult 
counsel and to test validity of detention 

Protects against actions by law enforcement authori- 
ties which may infringe upon individual liberty. 


Right to security against unreasonable searches and 
seizures 

Protects against unjustified police examinations and 
confiscations. 


Right to refuse to testify without legal safeguards 
Assures a witness the right not to testify unless (1) 
given the opportunity to have counsel present; (2) 
assured that evidence used in one hearing would not 
be used in an unrelated hearing; (3) constitutional 
safeguards are assured, such as a fair and impartial 
trial. 


Right to assistance of an interpreter 

Guarantees any individual involved in any formal 
proceedings the right to an interpreter when proceed- 
ings are in a language that individual does not speak 
or understand. 


Right to a fair hearing 
Includes among others, the right to a public hearing 
by an impartial tribunal, the right to know the 
opponent’s case, the right to examine witnesses and 
to make a full and complete defence. 


Rights of an individual charged with an offence 
Includes presumption of innocence, fair trial, reason- 
able bail, no retroactive justice and no punishment 
more severe than that prescribed for the offence at 
the time it was committed. 
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Protection against cruel and unusual punishment or 
treatment 

Designed to protect against inhuman forms of treat- 
ment or punishment. 


Rights of Canadian citizens within Canada 


The Charter lists fundamental rights inherent in the 
status of Canadian citizenship: the right to reside in any 
province or territory in Canada, to move without unrea- 
sonable impediment from one province to another in 
Canada and to enjoy the same benefits of the law as 
other citizens who reside in that province, without 
unreasonable discrimination; and the right to own prop- 
erty and to seek a livelihood in any province even if 
residing in another, subject only to laws applying gener- 
ally in that province. 


Anti-discrimination provisions 


Protection against discrimination in the enjoyment of 
any right and freedom on grounds of race, national or 
ethnic origin, colour, religion, sex, language or age. 


Free and democratic elections 


Guarantees free and democratic elections based on 
universal suffrage and non-discrimination, limits the 
lapse of time between elections to not more than five 
years (except in declared emergencies) and ensures that 
Parliament and the legislatures have at least one session 
during any 12-month period. 


Language rights 


The bill would also guarantee protection of language 
rights. The Charter provides: 


e the right to use either English or French as the 
official languages of Canada in Parliament and in all 
the legislatures, with statutes, records and journals 
being published in the two languages for Parliament, 
and in Ontario, Quebec and New Brunswick; 


1] 


e protection of identifiable French-speaking or Eng- 
lish-speaking communities anywhere in Canada 
against the reduction of their traditional rights and 
customs; 


e the right of any individual to use English or French 
before the Supreme Court or any federal court and 
before the courts in Ontario, Quebec and New 
Brunswick, and before any court in Canada dealing 
with a criminal matter or with an offence under 
provincial law where imprisonment could result; 


e the right of the public to use either official language 
in communicating with the head or central offices of 
federal departments or agencies, and in areas where 
numbers warrant, with other principal federal and 
provincial offices anywhere in Canada; and 


e regarding the language of education, the right of any 
citizen who is not of the majority official language 
group in any province, to choose the minority lan- 
guage as the language for the education of his or her 
children, if the number of children in the area war- 
rants the provision of education facilities in the 
minority language. 


What are the “new” rights or freedoms in the Charter? 


Several important new rights are included, for exam- 
ple, with respect to the use of the English and French 
languages in Canada. Freedom of conscience and of. 
thought have been added to the traditional freedom of 
religion. Protection against unreasonable searches and 
seizures and against the retroactive application of crimi- 
nal sanctions has been added. The right of Canadian 
citizens to move from province to province, to own 
property and to work in another province would also be 
guaranteed for the first time. The right to vote and to 
stand for elective office without discrimination would be 
expressly assured as well. 
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Would the Charter be immediately applicable? 


Once adopted by Parliament, the Charter would 
come into effect for matters under federal jurisdiction. 
Matters relating to the jurisdiction of a province would 
be subject to the Charter only upon its adoption by that 
province. Joint action would be required by the federal 
and provincial governments to have the Charter 
entrenched 1.e., its guarantees placed beyond change by 
any government acting on its own. 


Section 133 of the BNA Act allows the use of either 
English or French by anyone before the courts in 
Quebec. Would Quebec be required to continue permit- 
ting the use of English in the courts, and what of French 
in Ontario and elsewhere? 


The new Charter proposes that the historic rights of 
the English-speaking communities in Quebec be con- 
tinued. It also proposes that in the two other provinces, 
Ontario and New Brunswick, where substantial popula- 
tions of French-speaking Canadians live, the same rights 
be extended for the use of French in the courts. Both 
these provinces are now making efforts in that direction. 
It should also be noted that, insofar as criminal matters 
within the jurisdiction of Parliament are concerned, or 
matters within provincial jurisdiction which could result 
in imprisonment, the Charter guarantees the right of 
persons giving evidence before any Canadian court to 
use either English or French. 


How does the Charter deal with language rights, par- 
ticularly the language of education? 


Citizens belonging to an official language minority 
could choose the minority language for the education of 
their children, where the number of such children war- 
rants the establishment of teaching facilities. This right 
of choice would not apply to non-citizens, nor to citizens 
who are part of the official language majority. The 
Charter would, of course, in no way restrict the right of 
parents to have their children educated in the majority 
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language of a province. Nor would it in any way prohibit 
teaching or the use of the majority and minority lan- 
guages, or indeed, of other languages. Nor would it 
restrict extension to all provincial residents of free 
choice of official language for education. 


Who will determine whether the number of children 
needing teaching facilities in the language of the 
minority groups in a province is sufficient to warrant 
these facilities? 


In the first instance, the provincial governments 
would make this determination. However, should there 
be any serious question as to whether such determina- 
tions are reasonable, an appeal could be made to the 
courts. 


Why is it necessary to include the question of language 
of education in the Charter? Would it not be best to 
have it dealt with by the provinces among themselves, 
through reciprocal arrangements? 


It is the Government’s strongly held view that only 
through an amendment of the Constitution can Canadi- 
ans be definitely assured that certain common basic 
language rights will be observed throughout the country. 
Reciprocal arrangements cannot guarantee against 
alterations as a result of short-term political or social 
changes, or against withdrawal at any time by any 
province which may consider that its commitment is no 
longer desirable. 


How would the new rights in the Charter affect existing 
provincial laws that do not conform to the new norms? 


Amendments might be required in such areas of 
provincial jurisdiction as language rights, education and 
the rights of Canadian citizens to move freely from 
province to province and to own property and seek 
employment in any province, regardless of residence. 
However, it must be emphasized that the aspects of the 


14 


Charter that pertain to matters under provincial juris- 
diction would not come into effect until the Charter had 
been adopted by each of the provinces or included in the 
Constitution through the amendment procedure to be 
negotiated. At that time, it would be expected that each 
province would have adjusted its legislation to render it 
fully compatible with the Charter, as the courts would 
then have the mandate to declare unconstitutional any 
laws or regulatrons which did not conform. 


Besides the provisions regarding the two official lan- 
guages, are there any protections for other languages 
used in Canada? 


The Charter stipulates that none of the specified 
rights and obligations respecting the French and English 
languages shall limit any other language right protected 
either by other provisions of the Charter (for example, 
the right to vote without discrimination based on lan- 
guage) or by any legal or customary right existing when 
the Charter becomes law or which may be added later 
‘by federal or provincial legislation. This is designed to 
preserve, for example, any rights or privileges to use a 
language such as Cree, Inuit dialects, Ukrainian or 
Polish in schools, public meetings, etc. Also, the Charter 
would guarantee the right to have an interpreter in all 
judicial proceedings. 


Why has no special provision been made for native 
rights? 

In a particular sense, special provision has been 
made. One provision of the Charter specifies that noth- 
ing in the Charter can take anything away from rights 
and freedoms previously acquired, including specifically 
those that may have been acquired by any of the native 
peoples of Canada by virtue of the Royal Proclamation 
of October 7, 1763. This will ensure that the native 
peoples, while gaining the added protection which all 
Canadians will enjoy through the adoption of the Chart- 
er, will not at the same time lose any other rights they 
now have. An elaboration of rights particular to the 
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native peoples could, of course, be added to the Charter, 
if at the close of ongoing discussions between govern- 
ments and the native peoples, agreement is reached that 
this should be done. 


The House of the Federation 


The Government proposes that the present federal 
Upper House be replaced by a House of the Federation 
designed to provide Canada’s regions with more effec- 
tive representation in the national legislative process. 


At the time of Confederation, the role of the Senate 
in this legislative process was envisaged as one of repre- 
senting Canada’s regional interests and attitudes, thus 
counterbalancing the Lower House, which is based on 
representation by population. This followed the pattern 
of second chambers in other federal systems. 


Most observers agree that while the Senate may 
have played a useful role in Parliament’s legislative 
activity, it has not constituted an effective forum for the 
discussion of regionally-based concerns, and that such a 
forum is needed in Canada’s central Parliament. That is 
why, at the second meeting of the Constitutional Con- 
ference in February, 1969, the federal Government 
urged that the Senate: 


be reorganized to provide for the 
expression in it, in a more direct and 
formal manner than at present, of the 
interests of the provinces.* 


and that: 


At the same time, the interests of the 
country as a whole should continue to 
find expression in the Senate to main- 
tain there an influence for the unity of 
Canada.** 


* The Constitution and the People of Canada, 1969, p. 30 
#Plocicit 


After studying alternative means of achieving these 
goals, the Government now proposes that in place of the 
Senate there be created a House of the Federation in 
which (1) provincial and federal legislatures can each 
choose members, and (2) the distribution of seats would 
be weighted to ensure that all provinces and regions 
could be adequately heard in deliberations on federal 
legislation. Representation of the four Western Prov- 
inces and of Newfoundland would be increased, as 
compared with their share of seats in the present Senate. 


Half the membership of the new House from any 
particular province would be chosen by the House of 
Commons after each federal election, in proportion to 
the popular support received in that province by the 
parties represented in the House of Commons. The other 
half of the membership for the province would be chosen 
by the provincial legislature following each provincial 
election, in proportion to the popular support received 
by the parties represented in the legislature. Thus, the 
new House would contain representatives of all major 
federal and provincial political parties from across the 
country. 


Different members of the House of the Federation 
would therefore be appointed at different times: mem- 
bers chosen by the Commons would be appointed follow- 
ing each federal election. Similarly, members chosen by 
the provinces would be appointed following provincial 
elections. 


The new House would be able to exercise a “suspen- 
sive” veto, i.e., have the power to delay government 
legislation by a negative vote for at least two months. 
Members would also be able to initiate their own bills, 
except money bills, and the new House would have to 
approve appointments of Supreme Court judges and 
heads of certain federal agencies and crown corpora- 
tions. As well, members could be selected to serve as 
federal Cabinet ministers. 
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The House of the Federation would also have a 
special function as guardian of the status of the English 
and French languages in Canada. Before measures 
affecting that status, i.e., “measures of special linguistic 
significance” could be passed by the House, they would 
require approval by a majority of English-speaking and 
a majority of French-speaking members. This “double 
majority” principle is designed to reflect the concern of 
Canada’s two major linguistic communities, particular- 
ly, of course, the French-speaking community, that their 
respective languages continue to play a vital role in their 
daily lives. Furthermore, if a measure of this kind were 
to be passed by the House of Commons and then fail to 
receive approval of the “double majority” in the Upper 
House, it could not become law without being passed by 
the Commons again, this time by a two-thirds majority. 


The powers and composition of the House are 
designed to attract good members and to provide an 
effective forum for the regions in the conduct of national 
affairs. The opportunity for provincial representatives to 
consider federal legislation, and to ratify appointment of 
Supreme Court judges and heads of central institutions, 
should help to bring federal and provincial interests 
closer together and foster greater co-operation and 
understanding between each order of government. For 
these reasons, the Government believes this new regional 
forum would help improve significantly the functioning 
of Canada’s federal system. 


What is the purpose of the new House of the 
Federation? 


To provide an effective forum for the expression and 
protection of regional and provincial interests and 
concerns. 


What would be the composition of the new House? 


There would be 118 representatives, 58 chosen by 
the House of Commons after each national election and 
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58 by the provincial legislatures, each of the latter 
making its choice of representatives following a provin- 
cial election. There would also be one representative 
each from the Yukon and Northwest Territories chosen 
by the Governor General in Council following each 
territorial election and after consultation with territorial 
Council members. 


What are the proposed changes to the distribution of 
seats in the new House of the Federation? 


With the proposed changes, no province or region 
would lose any seats, and representation from Quebec 
and Ontario would remain, as in the past, at 24 each. 
The Western Provinces, on the other hand, would now 
have almost a third of all seats, as compared with less 
than a fourth in the present Senate (rising from a total 
of 24 to a total of 36). The Atlantic Provinces’ total 
would be raised from 30 to 32 to give proportionately 
fairer representation in the region to Newfoundland. 
The Yukon and Northwest Territories would continue 
with one representative each. 


Could the members of the House of the Federation also 
be members of Parliament or of provincial legislatures? 


No. This is to ensure that members of the House of 
the Federation have sufficient time and energy to fulfil 
their mandate. 


Why not let provincial legislatures choose all the 
members? 


If the new. House is to function as intended, it must 
express regional viewpoints—not only those of the pro- 
vincial legislatures but also of the members of the 
federal Parliament who themselves represent Canadians 
of every region. 


Could they be selected for a second term? 


Yes. No limit is proposed on the number of times a 
person might be selected. 
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childhood and still speak it, and who notify the Speaker 
of the House of the Federation to that effect, would 
constitute the members of the French-speaking group. 
The other members of the House would then form the 
English-speaking group. 


Surely this “double majority” arrangement is meaning- 
less when, in the final analysis, the English-speaking 
majority in the House of Commons will have its way? 


True, the House of Commons could, by a two-thirds 
majority vote, force passage of a measure which had 
failed to pass the House of the Federation. This arrange- 
ment recognizes the ultimate supremacy of the House of 
Commons, a principle deeply rooted in our traditions, 
and the Government does not suggest that it be changed. 


Nevertheless, there is significant protection against 
irresponsible use of this supremacy: one, the “double 
majority” requirement, ensuring that French-speaking 
members can fully and publicly express their views, and 
two, the requirement that any move to override the 
House of the Federation be supported by two-thirds of 
the voting members of the House of Commons. If in 
spite of these protections, a law should pass which 
adversely affected the preservation of the language 
spoken or otherwise enjoyed by any substantial, identifi- 
able French or English linguistic community, there 
would be the possibility of the law being challenged 
under the Charter of Rights and Freedoms. 


How would the House of the Federation and the House 
of Commons function together? 


The House of the Federation would have the power 
to delay legislation for at least two months through the 
suspensive veto. Compromise, involving changes to legis- | 
lation, would therefore have to be reached between the 
two Houses to avoid such delays. This is intended to 
ensure that regional interests are recognized. 
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Why not have direct elections for the House of the 
Federation? 


This can work in a congressional system based on the 
separation of powers, such as that of the United States. 
In the parliamentary system, however, the Government 
can only govern so long as it enjoys the confidence of the 
House of Commons. The elected members of Parliament 
are, in that sense, supreme. Having two elected Cham- 
bers could confuse the issue of where ultimate responsi- 
bility should lie, and always leave questions open about 
the supremacy of the House of Commons. The Govern- 
ment believes it would be wiser to have members of the 
new House selected by members of the House of Com- 
mons and provincial legislatures who have themselves 
been elected by the people in accordance with our 
democratic traditions. 


The Supreme Court 


The Supreme Court of Canada is the highest court 
in the land. Its jurisdiction covers all matters of consti- 
tutional, federal and provincial law. 


Although one of Canada’s basic institutions, it exists 
only by virtue of a federal law (The Supreme Court 
Act) that any majority in Parliament could repeal or 
change. 


In order to provide a more appropriate status for the 
Court, the Government intends to make its composition, 
organization and role part of the Constitution of 
Canada, beyond the capacity of any single government 
to change unilaterally. 


This change in the status of the Court is particularly 
important in view of the Government’s intention to 
enshrine a Charter of Rights and Freedoms in the new 
Constitution. It would be the Court’s new and heavy 
responsibility to apply and interpret that Charter in 
keeping with the spirit of the new Constitution. 
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The Government also intends to ensure that the 
Court adequately reflects Canada’s regional diversity by 
(i) increasing the number of judges to 11 to permit a 
more balanced regional distribution of judges and (ii) 
providing provincial governments with a voice in nomi- 
nations and appointments. 


In this connection, it is proposed that there be four 
Supreme Court judges from the Quebec Bar, one more 
than now. The remaining seven positions would be filled 
so that there would always be at least one judge from 
each of four areas: the Atlantic Provinces, Ontario, the 
Prairie Provinces, and British Columbia. 


Appointment to the Supreme Court would be made 
subsequent to agreement between the federal govern- 
ment and the relevant province. If no agreement is 
reached, then an impartial nominating council would be 
responsible for selection. The person finally selected 
would have to be approved by the proposed House of the 
Federation where provincial interests would be repre- 
sented. 


The Court would continue to be the general Court of 
Appeal of Canada. However, the judges of the Court 
appointed from the Quebec Bar would be the sole judges 
of questions relating to Quebec civil law. 


These changes are intended to enhance the unique 
role of the Supreme Court of Canada as an integral part 
of Canada’s federal system. Strengthening the position 
of the Court in this manner will help to ensure that it 
remains a court of law based on the soundest traditions 
of the judicial process rendering justice freely and equit- 
ably, whether between citizen and citizen, citizen and 
government or government and government. 


Why include the role and jurisdiction of the Supreme 
Court in the Constitution? 


To provide basic protection against arbitrary modifi- 
cation to one of the fundamental institutions of the 
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Canadian Federation. This is especially important when 
we consider the primary role of the Court as the guard- 
ian and final arbiter of the Constitution and its Charter 
of Rights and Freedoms. 


When will the provisions on the Supreme Court be 
incorporated into the Canadian Constitution? 


Passage of the bill would make the basic provisions 
concerning the Supreme Court part of the Canadian 
Constitution, but still subject to change by Parliament. 
“Entrenchment’’—that is, guaranteeing that these provi- 
sions could not be changed by Parliament acting on its 
own—would be achieved once provinces have indicated 
their support for the provisions and a formal constitu- 
tional amendment procedure has been put in place. 


Why is it necessary to enlarge the Supreme Court and 
to provide for a provincial role in appointments? 


Much of the present crisis of federalism can be 
traced, the Government believes, to the growing dissatis- 
faction of Canada’s regions with their inability to influ- 
ence or affect national policies and institutions. These 
changes relating to the Supreme Court are among sever- 
al constitutional changes designed to meet those dissatis- 
factions without unduly weakening Canada’s central 
administration. 


Regional balance has always to some degree affected 
the composition of the Supreme Court. The growing 
self-consciousness of Canada’s regions now makes it 
necessary to provide more explicitly for regional balance 
and influence. This should meet the arguments of those 
Canadians who feel that the Court would thereby be 
better able to perceive the diversity of regional concerns 
across Canada. However, it is expected that judges will 
continue to make their decisions on the basis of con- 
science and legal considerations. They are not expected 
to become their regions’ advocates. 
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Mechanisms of Central Government 


Some changes of function are proposed for the Gov- 
ernor General, and a change of title for the Privy 
Council for Canada. Other changes include a descrip- 
tion of the role of Cabinet, institutionalizing the confer- 
ences of First Ministers and other provisions respecting 
federal-provincial relations. 


The Office of the Governor General should be 
altered, the Government believes. Except when the 
Queen is in Canada, the Governor General now exer- 
cises all the prerogatives, functions and authority 
belonging to the Queen in respect of Canada. Under the 
bill, he would continue to represent the Queen and to act 
for her. However, his authority to do this would, in 
future, flow from the Constitution itself. In addition, 
Parliament would henceforth be made up of the Gover- 
nor General and the two Houses and laws would be 
passed in his name. Only Canadian citizens would be 
eligible for this appointment. These changes are intend- 
ed to enhance the dignity of the office. At the same 
time, the Queen remains as always the sovereign head of 
Canada. She would continue to appoint the Governors 
General and to exercise her full powers when in Canada. 


The Title of Council of State would replace that of 
the Privy Council for Canada, in order to reflect more 
clearly the function of the Council, which is to advise 
the Governor General. 


The Functions of Cabinet are, for the first time, to 
be set out in the Constitution to give formal recognition 
to that body as a vital element in Canada’s system of 
government. The Cabinet is a committee of the Council 
of State, consisting of the Prime Minister and ministers 
(who must be members of one of the Houses of Parlia- 
ment or qualified to be a candidate for the House of 
Commons), which may exercise the powers, duties and 
functions of the Council of State. The Cabinet is respon- 
sible to the House of Commons for the management and 
direction of the Government of Canada and must have 
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the confidence of the House of Commons. The proposed 
new Constitution sets out the traditional alternatives for 
action should the Cabinet lose the confidence of the 
House of Commons. 


Provisions for the Conferences of First Ministers 
and Other Federal- Provincial Matters are also proposed 
under the bill. Four changes are suggested: that there 
should be (i) constitutional provision for an annual 
conference of First Ministers, (ii) the power of the 
federal government to “declare” any work—even if 
wholly situated within a province—to be for the general 
welfare of Canada and therefore under the jurisdiction 
of Parliament would be subject to prior consultation 
with the province concerned, (iii) the appointment of 
each Lieutenant Governor would be subject to advance 
consultation with the province concerned, and (iv) provi- 
sion would be made so that assurance could be given 
against sudden termination of statutory payments to 
provinces by creating a binding obligation on the Parlia- 
ment of Canada that whenever those payments are made 
subject to Constitutional Article 99, they could not be 
altered or discontinued arbitrarily. 
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Symbols 


The bill would add a new section to the Constitution 
recognizing the flag, the national and royal anthems and 
the motto as follows: 


e the red and white flag with the red maple leaf (the 
current Canadian flag); 


e “O Canada”, the national anthem, and “God Save 
The Queen”, the royal anthem; 


e Canada’s motto, “A mari usque ad mare” (From Sea 
to Sea). 
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Introduction 


On June 20, 1978 the government tabled in the 
House of Commons the Constitutional Amendment 
Bill. The Bill includes proposals for a new House of 
the Federation to replace the present Senate. While 
a number of important sections of the British North 
America Act may be amended only by the Parlia- 
ment of the United Kingdom, Canada’s Parliament 
has the authority, since a 1949 amendment to the 
B.N.A. Act initiated by the then Prime Minister, the 
Right Honourable Louis St-Laurent, to amend on its 
own certain sections of Canada’s Constitution. 
These sections include the ones dealing with Parlia- 
ment’s second chamber, the Senate. 


Since June 20 the proposals for the new House 
have been variously described as audacious, of no 
consequence, the centrepiece of the Bill, mere tink- 
ering, dangerous, well-balanced, unworkable, ingeni- 
ous, and so on. Evidently, there is a wide difference 
of opinion about whether the Senate should be abol- 
ished, what kind of second chamber (if any) should 
be put in its place, and how the new House of the 
Federation proposed by the government would be 
likely to function in practice. 


This paper attempts to set forth the government’s 
thinking about the question of replacing the Senate: 
why the government believes that a new second 
chamber is needed which will be significantly differ- 
ent from the present Senate; why direct election of 
members could create difficulties for our parliamen- 
tary system; why appointments by governments 


would not yield as good results as selection by 
legislatures of members representing all political 
parties, and why the provincial as well as the federal 
legislatures should participate in selection. It deals 
with other questions involved with the new propo- 
sals, including why there should be a special voting 
procedure to protect the position of the French 
language in Canada and how the proposed new 
House of the Federation would be likely to affect the 
legislative process. 


In explaining why the government made the 
choices that it did among the various possible alter- 
natives, and in attempting to forecast the effect that 
the new House would have, the paper tries to take 
into account some of the questions which have been 
raised since the proposals were made public. The 
government recognizes that there are no perfect 
solutions to the problem of restructuring the institu- 
tions of government. Any solution will represent a 
compromise among several sometimes competing 
objectives. 


The solutions that the government is proposing 
are the best that it has been able to devise. They are 
presented for discussion, and comments are not 
only needed but welcomed. It is hoped that this 
paper will contribute to discussion of the issues, and 
to furthering the process whereby we may finally 
arrive at a wise choice of new constitutional arrange- 
ments as part of the renewal of Canada’s federal 
system. 
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Why Replace The Senate? 


The government believes that it is necessary to 
replace the Senate because the country and Parlia- 
ment need a second chamber that will function as a 
politically effective regional forum; that is, a forum in 
which different and competing regionally-based in- 
terests can be freely expressed, argued, and, if 
possible, reconciled by persons who are recognized 
by the public to be representative of their region. 


Why does the present Senate not fill this role? 
Why is such a forum needed now? Could the House 
of Commons fill the need better than a new second 
chamber? In attempting to answer these questions it 
will be useful to look first at the arguments for a 
“bicameral” legislature and then at the evolution of 
the Senate since 1867. 


The arguments for a “bicameral” legisla- 
ture 


The central institutions of a federation typically 
include a ‘“‘bicameral” legislature: that is, one com- 
posed of two chambers. One of the two chambers is 
elected on a “‘rep by pop” basis (proportional to 
population), but the other is usually one in which the 
component units or regions are represented equally 
or nearly so. Such a bicameral legislature has, ever 
since the U.S. confederacy became a federation in 
1789, been a device, when a federation is estab- 
lished, for reassuring the less populous units that 
they would not be completely subject to decisions 
taken by the majority of the population. Thus reas- 
sured, they could acquiesce in sufficient powers 
being given to the central authorities to achieve 
common purposes. 


A further reason for having an ‘upper house,” 
both in federations and in unitary countries, has 
been to provide for ‘‘sober second thought’ to be 
given to legislation emanating from the ‘lower 
house.” The usual practice has been to select the 
members of the upper house in a more ‘‘conserva- 
tive” way than members of the popularly-elected 
lower house, in order to provide a greater element of 


stability, and, some thought, wisdom, than might be 
found in an assembly elected solely by purely demo- 
cratic means. The unfettered will of the majority was, 
and often still is, mistrusted, therefore, not only by 
the less populous units of a federation but by those 
who fear demagogues, charismatic leaders, and 
indeed just the pressures which may be brought on 
the government of the day to act in a hasty, ill-con- 
sidered and unwise fashion. 


The manner of selecting the members of the 
house of ‘‘sober second thought”’ has varied a great 
deal. There have, for example, been qualifications of 
heredity and lineage (as in Britain), of property, and 
of age. Persons have been appointed by the Crown, 
by the President, or by the government. Or they 
have been elected by a much smaller group than the 
population at large, for example, by the members of 
a legislature. Frequently, members of the upper 
house are given a longer term of office than mem- 
bers of the lower house, in order to give them 
greater independence and to provide stability. Occa- 
sionally, several such provisions are brought to- 
gether. In the United States, for example, Senators 
used to be ‘“indirectly” elected, that is, elected by 
the state legislatures; the minimum age for Senators 
was and still is higher than for members of the 
House of Representatives, and Senators had and 
still have a longer term of office than members of the 
lower house. 


The establishment and evolution of the 
Canadian Senate 


The two main arguments for a bicameral legisla- 
ture in a federation were accepted at the time of 
Confederation: that is, that the less populous units 
should be given protection, and that the legislation 
of the popularly elected lower house, the House of 
Commons, should be subject to ‘‘sober second 
thought.’ A second chamber, the Senate, was there- 
fore established. Protection for the less populous 
units was to be achieved by distributing the seats in 
the Senate on the basis of ‘‘Senate regions” and 


“sober second thought” was to be achieved by 
having Senators appointed by the Governor General 
in Council, for life. (The first group of Senators was, 
however, to be drawn wherever possible from 
among the members of the Legislative Councils in 
each province. The nominations were made by the 
provincial governments, and they were to ensure 
that both political parties were fairly represented.) 


In 1867 there were three Senate regions (Ontario, 
Quebec and the Maritimes), and in 1915, at the time 
of the last main distribution of Senate seats, there 
were four regions, the West being the new region. 
Each region had 24 seats. However, since 1949 the 
Atlantic region has had 30 seats, six more than the 
others, because of the seats given to Newfoundland 
when it became a part of Canada. One seat has 


been added for each of the Territories. 


At the time of Confederation, the debates about 
the composition of the Canadian Senate were exten- 
sive and a key element in the founding of our 
present federal system. For example, the fact that 
Quebec would receive as many Senate seats as the 
more populous Ontario made Quebec’s acceptance 
of the federal arrangements, which included a ‘rep 
by pop” Commons, easier. 


The Confederation debates about the Senate were 
vigorous because the Senate was expected to be a 
politically powerful institution. In fact, the Senate has 
not over the years proved as important as the 
Fathers of Confederation anticipated. Undoubtedly a 
major factor has been that Senators were appointed 
by the government of the day, mainly from among 
supporters of the government party. A further factor 
has been the evolution since the 19th century of 
popular attitudes regarding appointed versus elect- 
ed representatives. As a result, the Senate has 
become very much overshadowed by the directly- 
elected House of Commons. 


The Senate has played a most useful role as a 
house of ‘‘sober second thought’’: it has improved 


the quality of legislation by careful vetting of draft 
legal texts, and its committees have done valuable 
investigative work. But its members are not recogni- 
zed by the public to be strong advocates of regional 
interests, and their influence as regional representa- 
tives on what might be called the policy content of 
federal legislation has been relatively small. The 
Senate has therefore been more successful as a 
house of ‘‘sober second thought”’ than as a regional 
forum. In most countries, whether federal or unitary, 
there has been a trend towards discounting the 
importance of the ‘‘second thought” role, while in 
federations the regional forum role is on the whole 
just as important as it ever was. In Canada the need 
for an effective regional forum may even be said to 
be a pressing one. 


Other forums for the reconciliation of 
regional differences 


Regional interests are of course espoused and 
reconciled within the Cabinet and within the parlia- 
mentary caucuses of the House of Commons, but for 
reasons of Cabinet and caucus solidarity this pro- 
cess takes place behind closed doors. 


So far as their public utterances are concerned, 
Members of Parliament will usually subordinate 
advocacy of regional interests to their primary re- 
sponsibility of supporting or opposing the govern- 
ment of the day. With neither the Senate nor the 
Commons filling an unfettered role as a regional 
forum, the public debate and reconciliation of regio- 
nal differences regarding national policies is being 
increasingly taken over by federal-provincial nego- 
tiations or so-called ‘‘executive federalism.”’ 


Executive federalism does, however, have a 
number of drawbacks. Executives are strengthened 
in relation to legislatures, at a time when the reverse 
may be required. Conferences often take place in 
private and they often fail to produce a consensus or 
even a Clearly articulated result. This leaves an 
impression of continual discord between govern- 


ments which can exaggerate the degree of division 
within the country. The federal institutions of govern- 
ment, because they do not contain an effective 
regional forum, lose political authority. The result 
has tended to reinforce some of the centrifugal 
tendencies which have always been present in the 
Canadian Federation and which weaken our sense of 
unity. 


It has been suggested by some that one could, by 
making changes in the way the House of Commons 
operates, turn it into a forum in which regional views 
are more freely expressed and thereby perhaps do 
away with the need for a second chamber. For 
example, it has been suggested that party discipline 
could be relaxed in two ways, thus allowing MPs 
more easily to argue publicly on behalf of the inter- 
ests of their particular region or province. One way 
would be to allow more “free votes,” that is, votes 
that are not subject to the party whips. A second 
way would be to provide that a loss of confidence in 
the government could be registered only by a specif- 
ic vote to that effect, which would allow MPs of the 
government party on occasion to vote against the 
government on a measure which they thought was 
injurious to their region. It has also been suggested 
that the ‘first past the post’ electoral system could 
be changed to remedy some of its negative effects 
on provincial representation in the House of Com- 
mons. One of these effects is that political parties 
may win in the various provinces a share of seats 
that is much different from their share of the popular 
vote, with the result that parties become identified in 
the public mind with certain provinces or regions 
more than is really warranted, and this can be a 
handicap to the government of the day. For exam- 
ple, the present distribution of seats understates 
Liberal support in the West and Progressive Con- 
servative support in Quebec. It sometimes happens, 
as the result of the electoral system, that the govern- 
ment party may fail to elect a single MP from a given 
province, which ordinarily means that the province 
will be unrepresented in the Cabinet. 


The government has considered these sugges- 
tions, and it agrees that to implement them could 


have some beneficial results, although some unac- 


‘ceptable problems may be created too. For exam- 


ple, a change in our electoral system to one of 
proportional representation would change greatly 
the operation of our party system and parliamentary 
system of government. It could result in a multiplicity 
of parties and continual coalition governments. 


The main difficulty, however, is that it seems 
doubtful whether such change would achieve the 
objective of an effective regional forum. For exam- 
ple, there is probably very limited scope in our 
system of government for having free votes on major 
policy questions that affect the regions. Most federal 
legislation does have different regional effects, so 
that to except all or much of such legislation from 
partisan politics would be to take away a good deal 
of the need for party organization and activity. 
Secondly, while a new electoral system would 
change the representation in the Commons it would 
not of itself remove the need for party discipline, and 
one possible result is that one might end up with a 
multiplicity of parties each representing a different 
province or region, so that one would lose the inte- 
grating role which is now carried out by the major 
federal parties which have support across the coun- 
try. While this result would be tolerable in a second 
chamber to which the government was not respon- 
sible, it would scarcely be tolerable in the House of 
Commons. 


Other federations have invariably found it neces- 
sary to have a second chamber, and this does seem 
to be the advisable course for Canada too. The 
problem is to devise a second chamber that will be 
not only politically effective as a regional forum but 
also compatible with our parliamentary system of 
government. In other words, a new second chamber 
should have sufficient political authority to represent 
regional interests effectively, but it should not under- 
mine the ultimate supremacy of the House of Com- 
mons, because otherwise our system of having a 
government answerable to one directly-elected 
chamber would become unworkable. The succeed- 
ing sections of this paper will assess the various 
alternatives with these criteria in mind. 
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What Are The Alternatives? 


There are three principal choices to be made 
regarding the creation of a new regional forum: 


¢ How members should be chosen. 
e What powers the new House should have. 


e How seats would be distributed among Cana- 
da’s provinces. 


How should members be chosen? 


Perhaps the key issue is how members should be 
chosen, because the method used will determine to 
a large extent the political authority they can com- 
mand and the power which they can effectively exer- 
cise. The present Senate has legislative power 
which, except as regards money bills, is equivalent 
to that of the House of Commons, but Senators feel 
that they can exercise it to the full only on rare 
occasions. There are several alternatives to the 
present system of appointment, and the principal 
ones are as follows: 


A first alternative: 


Senators appointed for an indefinite period 
(until retirement) by the federal government 
from among persons nominated by provin- 
cial governments. (The Special Joint Parlia- 
mentary Committee on the Constitution 
recommended in 1972 that half of the 
Senate be appointed in this way.) 


A second alternative: 


Senators appointed for fixed terms by the 
federal and provincial governments. 


A third alternative: 


A Senate composed of provincial govern- 
ment ministers, similar to the German 
“Bundesrat’’ where a province’s votes are 
cast in a block by each provincial govern- 
ment (see Appendix 1). 


A fourth alternative: 


Senators elected directly by popular vote, 
as in the United States, Switzerland and 
Australia (see Appendix 2). 


A fifth alternative: 


Senators elected by federal or provincial 
legislatures, or by both. (This is known as 
“indirect election.’’) 


First alternative: Senators appointed by 


the federal government for life from 
among persons nominated by the provin- 


cial governments. 


In the view of the Government of Canada this 
would not be likely to bring about a significant 
change in the role of the second chamber. It is true 
that there could be some improvement of regional 
representation, in that the parties in the Senate 
would become more varied, although probably not 
as varied as under a system of selection by provin- 
cial legislatures (see the fifth alternative described 
below). The main difficulty would be that Senators 
appointed for life (at least, until retirement) would 
not feel able to play a politically effective regional 
role. This point will be expanded upon later. 


Second alternative: Senators appointed 
for fixed terms by the federal and provin- 
cial governments. 


While this would involve more of a change from 
the present system, because appointments would be 
for a limited period, one would not necessarily suc- 
ceed in having members in the second chamber who 
would be seen as truly representative of their region. 
For example, when there is a change of government, 
the Senators appointed by the former government 
would be open to the charge of being no longer 
representative. A further difficulty is that, while there 
would be representatives from more than one feder- 


al or provincial party, as governments change, it 
would be difficult to achieve a broad mix of regional 
representatives drawn from minor as well as major 
parties. 


Third alternative: a ‘‘Bundesrat” 


This would involve a major change from the 
present system, and because it has been the subject 
of considerable interest in some quarters, it merits 
an extended discussion here. A Bundesrat is a 
second chamber composed of provincial ministers 
voting on the instructions of their government, not 
just nominees or appointees of provincial govern- 
ments as under the first and second alternatives 
mentioned above. 


The idea of a Bundesrat type of regional forum 
appeals to some, because the institution has 
undoubtedly been successful in Germany, and it is 
argued that a comparable body in Canada would 
result in better coordination of federal and provincial 
government activities and in a greater integration of 
federal and provincial politics. It must be noted, 
however, that there are several reasons why the 
institution is particularly suited to the German feder- 
al system and why it might not work as well in 
Canada. 


Germany has a distinctive type of federal system 
in which most legislative power is concentrated at 
the centre, with a resulting high degree of uniformity 
in public programs throughout the country, and 
much of the central legislation is administered not by 
the central government but by the provinces. A high 
degree of institutionalized coordination is therefore 
essential, because in broad terms it may be said that 
the specialty of the central authorities is legislation 
and the specialty of the provincial authorities is 
administration. This ‘‘division of labour’ is, there- 
fore, a principal justification for the existence of the 
Bundesrat. 


Moreover, there are two features of the German 
federal system which, compared with the Canadian 


system, may make it easier for a Bundesrat to work 
well, in a spirit of compromise and give-and-take. 
The first is the absence in Germany of some factors 
in Canada which tend to place a strain on inter- 
regional relationships. Thus, the divisions that we 
have in Canada between centre and periphery (e.g., 
about tariffs and freight rates), between poor and 
rich provinces, between resource-rich provinces and 
those less well endowed, and between linguistic 
groups, do not exist in comparable degree in 
Germany. 


The second feature of the German system is the 
greater degree of integration of the federal and 
provincial political parties. Most of the great political 
issues in Germany are party political issues rather 
than interregional or federal-provincial issues. The 
two latter types of issue tend for the most part to be 
resolved first within the political parties, and then 
between them. The result is a regionally more cohe- 
sive system, since the debate about the issues takes 
place with a national focus centred on national insti- 
tutions, notably on the lower house of the federal 
legislature, but also more recently on the Bundesrat 
as well because it has lately become increasingly 
involved in the national struggle for party supre- 
macy. 


It is argued by some Canadians that the creation 
of a Canadian equivalent to the Bundesrat would 
help to bring about integration of the federal and 
provincial political parties and make provincial gov- 
ernments politically ‘‘responsible’’ for the positions 
they take with regard to federal legislation and poli- 
cies. While this could in fact happen to some degree, 
it is unlikely that it would come close to reproducing 
the situation in Germany, first because of the differ- 
ences already mentioned between Canadian regions 
and linguistic groups, and second because there is 
little prospect of the provincial governments in 
Canada agreeing to the same kind of ‘division of 
labour”’ (legislation at the centre, and administration 
by the provinces) that is practised in Germany. If the 
provinces were to retain their present wide range of 
legislative authority, which is wider than in any other 


of the well-known federations except perhaps Aus- 
tralia, a solid basis for separate provincial parties 
would remain. (Even in Germany Bavaria has a sepa- 
rate political party.) In a Canadian Bundesrat they 
would confront one another on the basis of widely- 
divergent interests, wider than in Germany. 


It must also be noted that in Germany there are 
some important criticisms of the Bundesrat. It is 
argued that German provincial legislatures as dis- 
tinct from provincial governments have little influ- 
ence on federal legislation, even indirectly, and that 
executives generally have too much power. It has 
also been argued that all parties represented in a 
province’s legislature should be represented in the 
province’s block of votes in the Bundesrat, rather 
than just the government party or coalition. It should 
also be noted that for most of the period since the 
present German Constitution came into effect, the 
Bundesrat has been controlled by the same political 
party or coalition as the lower house. In the last few 
years the Bundesrat has been controlled, at first by 
a narow margin but now by one which is increasing, 
by the parties in opposition to the government, and 
the effects of this being carried on into the long term 
are not easy to assess. It is also a feature of the 
system that an election in a single province can 
change the party configuration in the Bundesrat and 
with it, the chances of the government implementing 
its political program because the Bundesrat has an 
outright veto over perhaps more than half of all 
federal legislation, and the second chamber more 
often than not votes on party lines. 


On balance, it appears that for Canada to adopt a 
Bundesrat type of second chamber would represent 
a major institutional change comparable in degree 
with changing from a parliamentary system to a 
congressional one, and that given Canada’s particu- 
lar characteristics it is by no means clear that such a 
change would be desirable or even workable. 


It may be added that while a Bundesrat could 
introduce closer federal-provincial coordination 
(albeit somewhat one-sided, because only federal 


legislation would be subject to it), this is not the 
primary goal of the government in seeking to estab- 
lish an effective regional forum. The government 
believes that effective coordination of federal and 
provincial policies and programs will continue to be 
largely the domain of intergovernmental consultation 
and conferences. 


Fourth alternative: direct election 


An obvious alternative to consider is direct elec- 
tion of members of the second chamber. This is the 
method used in two congressional type systems 
based on the separation of executive and legislative 
powers (the United States and Switzerland) and in 
one parliamentary system very similar to our own 
(Australia). The U.S. and Swiss upper houses each in 
their own way constitute an effective regional forum 
as part of the central institutions of government. 
They encourage a high level of national integration. 
For example, federalism in Switzerland is as much a 
question of the representation of the cantons in the 
Swiss Senate as it is of the degree of legislative 
autonomy which is given to the cantons. However, it 
is evident that it is easier to achieve a successful 
regional forum in congressional systems, and ones 
in which elections take place at fixed intervals: Sena- 
tors may speak out and vote in a relatively 
independent fashion without fear that they are likely 
to undermine the position or bring about the fall of 
the government. 


What is perhaps more instructive for Canadians is 
the Australian experience, because Australia like 
Canada has a parliamentary system, and the fact is 
that that experience has on the whole been disap- 
pointing. The directly-elected Australian Senate has, 
by and large, tended to become not so much a 
forum for the articulation and reconciliation of 
regionally-based interests as an extension of the 
party-based conflict in the lower house. Thus, in the 
Australian Senate party discipline tends as in the 
lower house to mute the expression of regional inter- 
ests. When the Senate helped to force the election 


that brought about the fall of the Whitlam Govern- 
ment in 1975, one result was an intensification of the 
controversy that has for a long time in Australia 
surrounded the role of the Senate. 


It is perhaps possible by making some changes in 
the Australian model to adapt it for Canadian use. 
Thus, one could give a Canadian second chamber 
somewhat less power. One could also try to arrange 
matters so that a directly-elected second chamber 
would be less dominated by the struggle between 
the federal parties; this might be achieved by having 
members elected on the occasion of the provincial 
general elections in their province, so as to involve 
the provincial parties as much or more than the 
federal parties. However, no matter what precau- 
tions are taken, any form of directly-elected Senate 
is bound to raise questions about whether the gov- 
ernment should command the confidence of not only 
one but both houses, and therefore about its 
capacity to act effectively. The experiment might 
work but it might not, because there would be a 
number of uncertainties. The risks would be much 
greater of paralyzing the system than under the less 
radical change which would be involved in the re- 
maining alternative: the alternative of so-called 
‘indirect’ election. 


Fifth alternative: indirect election 


Members of the second chamber could be elected 
“indirectly,” that is, by a two-tiered system of elec- 
tions: the voters first elect legislators, whether feder- 
al MPs or provincial MLAs, who in turn elect mem- 
bers of the second chamber. Indirect election was 
used for the United States Senate until 1913; until 
that time the state legislatures elected federal Sena- 
tors. In Switzerland, the method of choosing a can- 
ton’s representatives in the second chamber 
depends on cantonal law, and until quite recently a 
few cantonal legislatures elected their representa- 
tives by this ‘indirect’? method. Now all Swiss can- 
tons use direct election. Both the U.S. and Swiss 
political systems are, as noted already, based on the 


separation of powers between the executive and the 
legislature, and in those countries the replacement 
of indirect election with direct election could be 
undertaken with fewer worries than in a parliamen- 
tary system. In India, which has a post-World War II 
constitution and a parliamentary system, indirect 
election by state legislatures is used for the federal 
second chamber, with the exception of a few mem- 
bers chosen by the President of India. 


One criticism of indirect election is that it is less 
democratic than direct election. The advantage for a 
parliamentary system, on the other hand, is that 
members of an upper house who are elected in- 
directly are less likely to feel that they have an 
electoral mandate that is strong enough for them to 
challenge repeatedly and in a partisan way the 
directly-elected members of the lower house. 


The principal questions which arise in the case of 
a system of indirect election are as follows: 


+ Should the federal legislature or the provincial 
legislatures, or both, elect members to the 
second chamber? 


e Should the elected members be chosen by 
majority vote in the legislature (and so per- 
haps be likely to come mainly from the gov- 
ernment party)? Or should they be chosen to 
reflect the proportion of seats held by each 
party in the legislature? Or should they be 
chosen to reflect the proportion of the popular 
vote won by each party represented in the 
legislature? 


On the first question, there are those who would 
argue that, failing direct election by the voters in a 
province, the institution which represents only the 
province, that is, the provincial legislature, should 
elect its representatives. This would correspond with 
past practice in the United States and Switzerland 
and with present practice in India. Against this view 
it might be argued that the provincial legislature is 
elected solely to pass laws in areas of provincial 
jurisdiction; that the voters in provincial elections 


should not be asked to take into account an added 
complex dimension, namely, how MLAS may pro- 
ceed to choose members of the federal second 
chamber. 


A further argument is that there is no good reason 
for a ‘‘checkK””’ by the indirectly-elected representa- 
tives of provincial legislatures on the exercise of 
federal jurisdiction by directly-elected MPs (except 
possibly in relation to use of the federal spending 
power in areas of provincial jurisdiction). Conse- 
quently if members of the second federal chamber 
are to be indirectly elected they should be elected by 
the House of Commons which, no less than provin- 
cial legislatures, contains members who represent 
local and regional constituencies and interests, but 
who were elected to discharge a role in relation to 
federal affairs. 


Evidently, there are arguments on both sides. The 
question is perhaps best resolved by recognizing 
that federal and provincial legislators both represent 
regional interests, although from different perspec- 
tives. If follows that the federal and provincial legis- 
latures and political parties should all play a role in 
the selection of members of the second chamber. 


The second question was how the various political 
parties which are represented in the federal and 
provincial legislatures should be represented in the 
second chamber. If only the government parties are 
represented, and if, say, half of the members of the 
second chamber are from the party of the federal 
government of the day, that government could well 
be in a position to control the new House at all times 
thus reducing the likelihood of achieving a forum in 
which regional views may be freely expressed. If, 
despite the arguments in the preceding paragraph, 
One were to exclude members elected by the House 
of Commons and confine the membership to per- 
sons representing the provincial government parties, 
one would have something that closely approached 
a Bundesrat, except that the members would not be 
provincial ministers. Enough has been said already 
in this paper to suggest that a Bundesrat type of 


second chamber is probably not suitable for 
Canada. 


If the term office of such members ended with 
each provincial election similarity to a Bundesrat 
would be very close. The term of office could, how- 
ever, be fixed and of such a length that it would 
exceed the life of a provincial government, thus 
giving the members somewhat more independence. 
The problem then would be that when a government 
changes hands during this fixed term, the new gov- 
ernment would no longer regard the province’s 
members in the second chamber as being properly 
representative. 


One further difficulty with only the government 
parties being represented in the second chamber is 
that, under our “first past the post’ electoral 
system, a government may have a majority of seats 
in the legislature but represent only a minority of the 
electorate. While the electoral system may help to 
increase the likelihood of governments having a 
majority of seats in the legislature, and this is seen 
by some as being helpful to our system of parlia- 
mentary government, a fairly strong argument could 
be made against using the disparate results of the 
electoral system as the basis for a further, ‘‘indirect”’ 
election of persons to serve in the second chamber. 


It is evident that there are difficulties with confin- 
ing the representation to government parties only. 
The advantages of extending the representation to 
opposition parties are equally evident. With more 
parties represented in the second chamber, the 
chances of the federal government of the day or the 
official opposition controlling it are likely to be small, 
so that party discipline should play a minor role and, 
as a result, regional viewpoints could be more freely 
expressed. With all opposition as well as govern- 
ment parties represented, the debates would prob- 
ably be more vigorous, and the confrontation of 
differing views and their reconciliation would prob- 
ably be a more open process. For example, if only 
provincial government parties were represented, it is 
quite conceivable that more agreements and accom- 
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modations would be made out of the public eye, 
rather than on the floor of the new House, much as 
they are now made among governments at and in 
between many federal-provincial conferences. 


A further advantage of having more parties repre- 
sented is that interregional ‘‘cleavages”’ or hostility 
could be softened by the formation, with regard to 
different specific issues, of different inter-party 
alliances which cross regional boundaries. The 
House of Commons already performs such an inte- 
grating function but, as has been noted, within the 
constraints of a measure of party discipline which 
has to be severe enough to carry on parliamentary 
government. 


If it is considered that the members chosen for the 
second chamber should be drawn from more than 
just the party which forms the government in the 
legislature, one must provide either by convention or 
by a written rule the way in which members would be 
drawn from other parties as well. It has already been 
suggested that the disparate results of our ‘first 
past the post” electoral system should not be used 
as the basis for a further, “indirect” election. One 
should therefore not use as the basis for distributing 
seats in the second chamber the number of seats 
held by each party in the legislature, but rather the 
share of the popular vote which each party received 
at the most recent general election. 


What Choice Should Be Made Among These Alternatives? 


The first question for decision is the method of 
choosing members of the second chamber, because 
the method will in large measure determine what 
legislative power ought to be given the chamber 
and, as a result, the political authority which it can 
exercise. When one has an idea of the power and 
authority that will be conferred it is easier to address 
the important question of the regional distribution of 
seats. 


Of the five ways of choosing members, it appears 
that the ones which ought to be carefully examined 
are the Bundesrat system, direct election, and indi- 
rect election. No attempt has been made to look at 
hybrid forms, because there would be serious dif- 
ficulties both for the chamber and for handling the 
selection process in any system that did not have all 
or the vast majority of members chosen on the same 
basis. For example, with a mixture of directly-elec- 
ted and appointed members invidious comparisons 
would probably be made between the ‘‘mandate”’ of 
each class of member. 


Criteria for a new second chamber 


The government has expressed a preference in 
the Constitutional Amendment Bill for the fifth alter- 
native, the method of indirect election, because it 


state explicitly that the government is 
not formally obliged to command the 
second chamber’s confidence, and the 
second chamber’s powers of veto 
could be appropriately limited; but 
despite these constitutional provisions 
one could envisage a situation in which 
a second chamber could repeatedly 
frustrate the government’s attempts to 
legislate. The best way to ensure 
against this would be to so arrange 
matters that no single federal political 
party can at any time expect to have a 
majority of members, or to control a 
permanent majority in concert with 
other parties. Consequently, the new 
House should be so designed that 
party groups would be comparatively 
numerous and would tend to combine 
in different ways on different issues: 
alliances would be continually shifting. 
As a result, the government of the day 
in the House of Commons should be 
able to expect neither to control the 
new House, nor to face an unchanging 
hostile majority that is dedicated 
mainly to frustrating its political pro- 
gram. 


2. The regional views expressed in the second 
chamber should reflect the broadest possible 
mix of representative groups. 


believes that this method comes nearest to meeting 
all of the following criteria which it considers are 


necessary for a new second chamber. 


1. The second chamber should constitute a 
forum in which regional views may freely be 
expressed. 


Members should not be bound by the 
constraints of party discipline that 
apply in the House of Commons. This 


This means in practice that all of the 
political parties, whether federal or pro- 
vincial, which enjoy significant support 
in a region should be represented, and 
therefore both the federal and provin- 
cial legislatures should select members 
of the second chamber. 


relative freedom from party discipline 3. The House of Commons should remain 
(it would only be relative and not abso- supreme, so that the principle of responsible 
lute) could exist only if the government parliamentary government will be preserved. 


did not, either in law or in terms of 
practical politics, have to command the 
confidence of the second chamber in 
order to survive. The Constitution could 


While the Commons, through the gov- 
ernment of the day which is responsible 
to it, should be obliged to negotiate 


and compromise with party groups 
represented in the second chamber, it 
should ultimately be able to make its 
will prevail on a given issue, although at 
some political cost if it does so without 
adequate justification in the eyes of the 
electorate. 


Applying the criteria to alternative ways 
of choosing members 


It has been argued here that a system of direct 
election might not meet the third criterion; nor might 
it meet the first, because a directly-elected body 
could, aS appears to be the case with the Australian 
Senate, be dominated by a struggle of the federal 
parties to control it. This could happen even if the 
provincial parties were involved through the holding 
of elections for the second chamber coincident with 
provincial general elections. Thus, direct election 
would run the risk of failing to achieve the principal 
Objective of a forum in which regional views may be 
freely expressed. 


A Bundesrat type of second chamber would fail to 
meet the second criterion, which calls for a broad 
mix of regional groups to be represented. If one is 
establishing a forum to represent regional views it 
would seem that political parties other than the party 
of the government of the province should be repre- 
sented as well. This is particularly desirable in 
Canada because, as the result of the “first past the 
post” electoral system which prevails in Canada, 
and which applies to elections in all of Canada’s ten 
provinces, a government may represent only a 
minority of the electorate. A Bundesrat would not 
only fail to provide a broad mix of regional represen- 
tatives, it would also threaten Commons supremacy 
unless its powers were appreciably less than those 
of the Bundesrat in Germany. 


A system of indirect election can more easily be 
designed so as to meet all of the three criteria listed 
earlier. If the political parties to be represented in 


the new chamber were sufficiently numerous and 
broadly representative, no one party or permanent 
grouping of parties would be likely to dominate the 
chamber, and it should therefore be possible to 
achieve in the chamber a degree of freedom for 
expression of regional views, based on a judicious 
balance of regional and party loyalty, that cannot be 
achieved in the House of Commons. Also, because 
members would be indirectly elected, it is unlikely 
that they would seek as a collectivity persistently to 
frustrate the will of the directly-elected Commons. It 
is these considerations which have guided the gov- 
ernment in setting forth in the Constitutional Amend- 
ment Bill the particular features that it believes 
should characterize the new chamber. Before giving 
a resume of those features, it would be well to say 
something about two important matters: the distri- 
bution of seats among the provinces, and the pro- 
posed ‘double majority’? voting mechanism for 
approving measures of special linguistic signifi- 
cance. 


The distribution of seats among the 
provinces 


It was noted at the beginning of this paper that the 
salient feature of a second chamber in a federal 
system is that, in order to ensure that all regions 
have an adequate input into the central legislative 
process, it overrepresents the less populous compo- 
nent units of the federation in relation to their share 
of population. In the present Canadian Senate, the 
distribution of seats among the provinces and 
regions has been of relatively limited importance, 
given the lack of political authority now exercised in 
that body. In the new second chamber in which the 
members would want, and would be expected, to 
exercise a greater degree of political authority, the 
question of the distribution of seats takes on added 
significance. 


One of the principal and most persistent charac- 
teristics of the Canadian Federation is the tension 
between the ‘‘outer’’ provinces of the Atlantic and 


Western regions on the one hand, and the ‘inner’ 
provinces of Ontario and Quebec on the other. It 
affects public discussion on numerous important 
policy issues, such as tariffs, freight rates, and 
industrial development. In the broad sweep of 
Canadian history it stands comparison with the ten- 
sion between Canada’s linguistic groups. As Premier 
Blakeney of Saskatchewan has recently said, for the 
western grain farmer the ‘“‘enemy” is Bay Street and 
St. James Street, rather than the francophone living 
in Quebec. In the terminology of Premier Lévesque, 
the eastern, western and central scorpions have 
managed not only to survive but to flourish remark- 
ably well together in the same Canadian bottle. 
However, the tensions between the regions have 
lately increased, and power has shifted, to the point 
that Canada’s central institutions of government 
should take account of these new developments. 
One may indeed speculate that, if the Senate had 
worked out in the way that was originally expected, 
this tension would have been more successfully 
accommodated. 


Be that as it may, it is the belief of the Canadian 
government that the distribution of seats in a new 
second chamber should, while retaining the historic 
parity between Ontario and Quebec, give a larger 
share to the West. Within the Atlantic region addi- 
tional seats should be given to Newfoundland to 
reflect a better balance within that region in relation 
to the population of the four provinces composing it. 


The “double majority” mechanism for lin- 
guistic measures 


The second matter mentioned above is the pro- 
tection of the position of the French language in 
Canada. French-speaking Canadians fear that they 
may become a progressively smaller minority in 
Canada, and in North America as a whole, and that 
the survival of their language and culture is therefore 
seriously threatened. The government has inserted 
in the Constitutional Amendment Bill, as part of the 


proposed Statement of Aims of the Canadian Feder- 
ation, ‘‘a permanent national commitment to the 
endurance and self-fulfillment of the Canadian 
French-speaking society centred in but not limited to 
Quebec.”’ Several provisions of the proposed Chart- 
er of Rights and Freedoms would help to ensure the 
realization of this goal, but such provisions could not 
alone ensure that the position of the French lan- 
guage would be fully protected against action that 
could be injurious even though it were not in breach 
of any of the provisions. 


As has already been noted in this paper, the 
purpose of a federal second chamber is to protect 
the regional interests of the less populous provinces 
in the day to day consideration of federal legislation, 
by giving them a voting strength which is more than 
proportionate to their population. The same consi- 
derations argue that the second chamber should be 
used to protect the special interests of a minority 
linguistic community by according to it, for certain 
legislation, a voting strength which is more than 
proportionate to its share of population. The protec- 
tion of Canada’s minority official language and the 
protection of the interests of the less populous prov- 
inces and regions are, in the view of the government, 
equally vital for the well-being of the Canadian 
Federation. The government has therefore included 
in the Bill the requirement that measures of special 
linguistic significance should be approved by a 
‘double majority” in the new House; that is, a majo- 
rity of its French-speaking members as well as a 
majority of its English-speaking members. 


It should be noted that while a good many and 
perhaps most of the French-speaking members will 
be from the Province of Quebec (as will some of the 
English-speaking members), a number will also be 
from other provinces. This proposed voting mech- 
anism is therefore not one that would give a “‘special 
status” to the representatives of the Province of 
Quebec. It would help to protect the language of the 
French-speaking Canadians from all provinces. 
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What Is Proposed In The Constitutional Amendment Bill? 


What follows are the principal proposals regarding show how the seats would be allocated 
the new second chamber that are contained in the among the various political parties at this time 
Bill. (August, 1978) if the proposals in the Bill were 
already in effect. The allocation has been 


1. The present Senate would be abolished. worked out using the results of the most 


(While there are no provisions in the Bill itself 
to compensate present Senators for their loss 
of tenure, the Prime Minister has stated that a 
special commission would be established to 
review this question and to make recommen- 
dations.) 


. A new House of the Federation would be 
established, composed of 118 seats. The dis- 
tribution of these seats would be based partly 
on the four traditional Senate regions, and 
partly on the principle that the less populous 
is a province, the more should its share of 
seats be weighted. While the number of seats 
for Ontario and Quebec would remain at 24 
each, the number for the Atlantic region 
would be increased by two for a total of 32 
(these two additional seats going to New- 
foundland), and for the Western region by 12, 


for a total of 36 (British Columbia and Alberta 


would get four more each, and Saskatchewan 
and Manitoba would get two more each). The 
two Territories would get one seat each, as 
now. Both the present and the proposed dis- 
tribution of seats are shown in the attached 
table (Appendix 3). 


. Half of the members of the new House that 
are to be chosen from any particular province 
would be chosen by the House of Commons, 
following a federal general election, and half 
by the provincial legislature, following the 
general election in the province. In both 
cases, the allocation of seats would be made, 
so far as is practicable, in proportion to the 
popular vote received in the province by those 
political parties contesting the election in 
question and electing at least one member to 
the legislature. Members from the Territories 
would be selected by the Governor General in 


Council after each election of the territorial 
councils. The attached tables (Appendix 4) 


recent federal and provincial general elec- 
tions. With each new election, the standings 
would of course be likely to change. 


. In Keeping with long-standing Canadian par- 


liamentary tradition, members of the new 
House could not also be members of Parlia- 
ment or of provincial legislatures. 


. The government of the day would not have to 


command the ‘‘confidence”’ of the new House 
in order to survive. 


. The new House would have only a ‘‘suspen- 


sive” veto: that is, after not less than 60 days 
had elapsed following a negative vote in the 
new House on a Bill that had been passed by 
the Commons, the government would, despite 
the negative vote, have the option of present- 
ing the Bill for the assent of the Governor 
General, whereupon the Bill would become 
law. Similarly, if the new House neglects to 
deal with a Bill, the government may, not less 
than 60 days after the Bill was presented to 
the new House, present it for assent. In both 
cases there is, after the minimum delay of 60 
days, a limited period within which the gov- 
ernment must exercise this option. 


. It is apparent that there could be an interval 


as long as 120 days between the passing of a 
Bill by the Commons and the day when the 
government may present it for assent over the 
objections of the House of the Federation. 
This is because the House of the Federation 
could defer voting on a Bill until the 60th day 
after it had received it, and if its vote is 
negative, the government must wait a further 
60 days before presenting the Bill for assent. 


. If the House of the Federation receives a Bill 


within 45 sitting days of the end of a session, 
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10. 


PT: 


and if it takes no action on the Bill during the 
session, the government cannot proceed to 
present the Bill for assent 60 calendar days 
after the date the new House received the Bill. 
Instead, the Bill ‘“‘dies’’ at the end of the 
session and would need to be reintroduced in 
both Houses during the following session. 


. Any urgent Bill which does not have a signifi- 


cant impact on federal-provincial relations, 
and which is not of special linguistic signifi- 
cance, may, if the action is authorized by a 
two-thirds vote in the House of Commons, be 
presented immediately to the Governor Gen- 
eral for assent without the Bill having first 
received the approval of the new House of the 
Federation. Even in such urgent cases, how- 
ever, the approval of the Commons for such 
handling of the Bill must not be sought before 
the new House has had at least seven days in 
which to consider the Bill. 


Members of the new House would be able to 
intitiate legislation. However, like present 
Senators, they would not be able to originate 
money Bills. 


Members of the new House would be eligible 
for inclusion in the federal Cabinet, as are 
members of the present Senate. However, 
contrary to present practice, Ministers from 
the second chamber would be able to answer 
questions, and take part in debate (though 
not vote), in the House of Commons. Minis- 
ters who are members of the Commons would 
likewise be able to speak in the second 
chamber. 
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13. 


14. 


The approval of the new House would be 
required for appointments to the Supreme 
Court of Canada, once candidates had been 
selected following the new federal-provincial 
consultation process which is provided for in 
the Bill. 


The approval of the new House would also be 
required for senior appointments to certain 
institutions that have been established by 
Parliament, such as federal crown corpora- 
tions and regulatory bodies. The institutions 
in question are those which would be desig- 
nated by Parliament as ones to which the new 
approval procedure should apply. 


Legislative measures or provisions of ‘“‘special 
linguistic significance’’ would require the 
approval of a ‘‘double majority’? of members 
of the new House: that is, a majority of 
French-speaking members as well as a major- 
ity of English-speaking members. Moreover, 
given the failure of a measure to receive the 
approval of this ‘double majority,’ the 
government could not proceed after a delay 
of 60 days to present the measure for the 
assent of the Governor General, as with other 
legislation, without obtaining a second favour- 
able Commons vote, and one consisting of 
two-thirds of the members of the Commons 
voting on the measure. It has been noted 
under 9 above that no measure of special 
linguistic significance may qualify as an urgent 
Bill. Such a measure could not therefore avoid 
the requirement for action by the second 
chamber and its ‘“‘double majority.” 
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What Are Likely To Be The Results? 


As with most political institutions it is not possible 
to predict precisely how the new House would oper- 
ate in practice. However, it should be possible to 
make some sort of reasonably informed forecast. 


The government’s objective is to create a forum 
for the free expression of regional views as part of 
Canada’s Parliament, and one that will have signifi- 
cant political authority without challenging the 
supremacy of the House of Commons. The first 
question to ask is whether this objective is likely to 
be achieved, and the second is, if it is achieved, 
what are likely to be the effects on Canada’s political 
system. 


The first question breaks down into three parts: 
(1) Will regional views be freely expressed? 


(2) Will the new House have significant political 
authority, as the result 


(a) of its constitutional powers, and 


(b) of the ‘‘mandate” and quality of its 
members? 


(3) Will the House of Commons remain supreme 
and effective? 


If the answer to all these questions is “Yes,” the 
government’s objective will be achieved. 


Will regional views be freely expressed? It has 
been suggested in this paper that the chances are 
that they will, given that both the federal government 
party and the official opposition are likely to have 
difficulty in organizing a continuing alliance of party 
groupings in the second chamber that will produce a 
majority whose main objective is to sustain or defeat 
the government. There are at least two reasons for 
this. One is the multiplicity of federal and provincial 
parties represented in the new chamber, all of whom 
will have different allegiances and objectives. The 
second is that legislators who are not directly elect- 
ed are likely to feel inhibited about opposing the will 
of the directly-elected Commons solely on partisan 
grounds. If these suppositions are correct, the 
government will not, any more in practice than in 


law, have to command the ‘‘confidence’’ of the 
second chamber, and party discipline is therefore 
likely to be less pervasive there than in the Com- 
mons, thus allowing the expression of regional 
views. Party allegiances will not be absent, but it can 
be hoped that they may be tempered by the consid- 
erations which have been mentioned. 


Will the new House have significant powers under 
the provisions of the constitution? The answer is 
emphatically ‘“‘Yes,’”’ although this fact has not been 
recognized by a number of people who have com- 
mented publicly on the Bill. It is a key question, 
because if the answer is “No,” the government’s 
objective as defined above will not be achieved, and 
there would be little point in proceeding with the 
establishment of the new House and with the consid- 
erable inconvenience that the change entails. 


The principal criticism by those who see the 
answer as ‘‘No,” is that the new House will have only 
a suspensive veto, and that its delaying power will 
be only 60 days. As a general principle, one ought 
not, in the view of the government, give a body that 
is not directly elected an outright veto over legisla- 
tion approved by the House of Commons. However, 
the right to delay this legislation is a very important 
power indeed, as some commentators have been 
quick to realize, because a negative vote in the 
second chamber and the consequent delay will focus 
public attention on the issue in a way that few other 
devices can. If the government of the day wants to 
proceed with a Bill unchanged, in the face of this 
negative vote, it will have to have excellent argu- 
ments as to why it is not willing to compromise. 


It is also reasonable to suppose that an indirectly- 
elected body such as the one proposed is more 
likely, as would no doubt be the present Senate, to 
use a suspensive veto than an outright veto. Where- 
as the new House would hesitate to use an outright 
veto, because of the risk of public criticism that 
overriding the directly-elected House of Commons 
would entail, it would feel less constrained about 
delaying a Bill in the event that it could not force 
upon the government a compromise that it con- 
sidered acceptable. 
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The question of whether the delay attached to the 
suspensive veto should be 60 days rather than some 
longer period is, although important, a subsidiary 
one to the fact of giving the second chamber the 
power to delay Commons legislation. Whatever the 
period, the pressure will be on the government to 
defend its position. As was noted above, the govern- 
ment could, under the provisions of the Constitution- 
al Amendment Bill, actually be forced to wait up to 
120 days before it could present a Bill for assent 
over the objections of the new House. 


The power of the new second chamber to delay 
legislation and to attract public attention by a nega- 
tive vote is almost certain to bring about some major 
changes in the way that legislation is first formulated 
within the federal administrative apparatus and then 
handled in Parliament. As things stand now, the 
government of the day can normally count upon its 
control of the Commons, and upon the usual compli- 
ance of the Senate, to ensure passage of its legisla- 
tion in a form that is little changed, so far as the 
major elements of it are concerned. With the estab- 
lishment of a new House of the Federation, not 
controlled by the government, such relatively troub- 
le-free passage through Parliament could no longer 
be counted upon. The government is most unlikely 
to disregard one negative vote after another by the 
second chamber. It is much more likely that the 
government will, through the minister responsible for 
a given piece of legislation, consult and negotiate, 
both in advance of the final drafting of legislation 
and during its examination in the second chamber, 
with interested members in the new House who 
would possibly be formed into committees for this 
purpose. The members and committees of the 
second chamber could in turn well become, along 
with the government, the focus for representations 
from the various interested groups in the country 
who would be affected by the legislation. 


This process of representation, consultation, 
negotiation and compromise is likely to slow down 
somewhat the formulation and passing of legislation. 
This is the almost inevitable result of any sharing of 
political authority, and the government believes that 


it is a worthwhile price to pay for obtaining a more 
visible and more broadly-based regional input into 
the federal legislative process. 


The new House would have, in addition to the 
suspensive veto, significant powers in two other 
respects. It would be able to veto appointments to 
the Supreme Court and senior appointments to 
other designated federal institutions. And the 
French-speaking members of the chamber would be 
in a strong position to defend the French language, 
so far as federal legislation is concerned. It is true 
that the Commons could, by a two-thirds majority 
vote, override a rejection by the ‘double majority.” 
This arrangement recognizes the ultimate suprem- 
acy of the directly-elected Commons. However, 
there is Considerable protection against irresponsi- 
ble use of this supremacy. First, the debate in the 
new House would allow French-speaking members 
fully and publicly to express their views. Second, it 
would not be easy to muster a two-thirds majority in 
the Commons in such circumstances. And third, 
even if in spite of these protections a law should 
pass which adversely affected the preservation of 
the language spoken by any substantial identifiable 
French (or English) linguistic community, there would 
be the possibility of challenging the law under the 
Charter of Rights and Freedoms. 


The new House would therefore have significant 
constitutional power. However, the same may be 
said about the present Senate which has an absolute 
veto over Commons legislation if it chooses to use it. 
That the Senate rarely uses this veto testifies to the 
fact that members of the second chamber feel that 
they do not have the sort of mandate which would 
permit them to exercise the constitutional power 
which is technically theirs. Would the members of 
the new House of the Federation, chosen in the way 
that is proposed, feel that they would have a-man- 
date to use (or threaten to use) the suspensive veto? 


The answer is probably ‘‘Yes.’’ It is worth con- 
trasting the method by which members of the 
second chamber, compared with present Senators, 
would be chosen. At present, Senators are appoint- 
ed only by the government of the day, and the 


cumulative result has been that an overwhelming 
majority in today’s Senate have been appointed by 
one political party. They are appointed for their 
working life, and there is no basis for public discus- 
sion of appointments before they are made. Under 
the proposed arrangements, members would be 
chosen by all the federal and provincial parties. 
Based on the most recent election results, the feder- 
al Liberal party, as distinct from the provincial Liber- 
al parties, would nominate only 24 of 118 members 
of the new House (see Appendix 4). Moreover, the 
legislatures concerned would have the right to 
endorse or reject the parties’ choice. There would 
thus be the basis for public discussion on the merits 
of potential members before they are elected to the 
second chamber. A further difference is that mem- 
bers would be chosen for a limited and indefinite 
period of time, that is, until the next federal or 
provincial general election, although their term could 
be renewed to the extent that the party retains 
sufficient popular support to keep its second cham- 
ber seats. 


The various parties’ share of seats in the new 
House may change with each election, but it is 
unlikely to change as much as their share of seats in 
their respective legislatures, because selection will 
be in proportion to the popular vote, and a party’s 
share of a popular vote does not normally change 
dramatically from one election to another. According 
to a report in the August 2, 1978 edition of the 
Toronto Globe and Mail, only 12 of the 118 seats in 
the new House would have shifted between the 
parties if the House had existed in the past five 
years. Consequently, the party composition of the 
new House will be more stable than that of the 
legislatures which select its members. For this 
reason, and because good members can expect to 
have continuity of tenure, it is not likely, as some 
Critics have suggested, that there will be wholesale 
changes in membership after each federal and pro- 
vincial election. 


Some commentators have suggested that the only 
change resulting from the new House will be to 
spread the opportunity for patronage: that the party 
list system used in each legislature will be used by 
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the federal and provincial parties concerned to 
reward party members by appointing them to the 
new House and by renewing their membership with 
each election. As a result, it is argued, the parties 
would control the way in which their nominees vote. 


In the first place it should be noted that a seat in 
the new House will be a less attractive ‘“‘reward”’ 
than a seat in the present Senate. A Senate seat is 
held for one’s working life; but one would stand to 
lose a seat in the new House after any general 
election. It is true that a party, particularly a party 
with substantial popular support over the years, will 
always be able to count on a certain number of 
seats, so the question is, really, whether it is likely to 
nominate for these seats energetic persons of high 
quality. 


Because a substantial number of federal and pro- 
vincial parties will be represented in the new cham- 
ber, it seems unlikely that the government party in 
the House of Commons, or the official opposition 
party, will be able either on its own or in alliance with 
other parties to control the new House on a conti- 
nuing basis. If this is the case, the new House is 
likely to become a lively forum for political debate. 
There will be no point in a party nominating a ‘‘rub- 
ber stamp” candidate, and as a result, good people 
should be attracted to serve in it. While ‘party list” 
systems of choosing legislators do leave some room 
for patronage, they also enable persons of outstand- 
ing ability to be brought into the legislative process 
who might not choose to enter it, or succeed in 
entering it, through a constituency election. Such a 
system also permits persons with special knowledge 
and experience to be brought in. For example, it is 
to be hoped that each legislature in choosing repre- 
sentatives to serve in the new House, will feel free to 
draw upon persons who are involved in municipal 
government, so that their particular perspective may 
find a place in the consideration of federal legisla- 
tion. Competition among the parties in the new 
House may well result in them selecting persons of 
ability and useful experience. It will be up to each 
legislature, under public scrutiny in the discharge of 
its responsibility, to decide what kind of member it is 
going to send to the new House. 
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On balance it seems likely that patronage would 
not play as large a part in the new House as some 
people suppose; that the quality of members may 
well prove to be high, and that members will feel that 
they have a mandate to use or threaten to use the 
suspensive veto. 


The other side of the coin is what worries some 
commentators: that the House of Commons will be 
continually frustrated by the new second chamber in 
its attempts to pass appropriate legislation. This 
concern is an important one and the Special Joint 
Committee on the Constitution, and others who are 
examining the Constitutional Amendment Bill, will no 
doubt wish to give it careful consideration. It is worth 
remembering however that the ultimate supremacy 
of the House is assured in several ways: 


1. The suspensive veto may be disregarded after 
60 days have elapsed (although in the case of 
measures of special linguistic significance a 
further, two-thirds (Commons vote is 
required). 


2. Certain urgent bills may be presented for 
assent more quickly. 


3. Money bills may be introduced only in the 
Commons. 


4. Half of the members of the second chamber 
are chosen by the Commons, and would 
stand to lose their seats following dissolution 
of Parliament, the date of which is usually 
determined by the government. 


The government, in making its proposals in the 
Constitutional Amendment Bill, is searching for a 
certain balance between the two chambers, which 
although it ought to be weighted on the side of the 
House of Commons will nevertheless give the 
second chamber a major role in the legislative and 
political process. One may adjust the balance by, for 
example, shortening or increasing the period for 


which government legislation can be delayed, or by 
decreasing or increasing the number of members 
chosen by the House of Commons. 


There remains one question to be examined. If the 
government’s objective of establishing an authorita- 
tive regional forum is achieved, what are likely to be 
the effects on Canada’s political system? No attempt 
will be made here to answer in a comprehensive or 
definitive way such a difficult question. However, the 
following things may be said with reasonable 
certainty: 


1. The new House will have greater political au- 
thority than the existing Senate. 


2. The executive power of the federal govern- 
ment and the legislative power of the House 
of Commons will be tempered by the need to 
negotiate and compromise with the second 
chamber. 


3. The less populous provinces and regions 
should enjoy an increased influence in the 
federal legislative process as a whole. 


4. French-speaking Canadians, despite their 
minority position in Canada, will have a sub- 
stantial degree of equality in action on federal 
legislation which might affect the position of 
the French language. 


5. Federal-provincial conferences will continue 
to be essential for the effective coordination 
of federal and provincial policies, programs 
and activities; but to the extent that the new 
House fulfills its role successfully, it will share 
with these conferences the function of 
expressing and reconciling regional. views 
about federal policies and legislation. 


6. In sum, a new regional forum will have been 
established which should contribute in a sig- 
nificant way to the renewal of our federal 
system. 


_ Conclusion 


The government is aware that the proposals for 
the establishment of the new House are likely to 
have important consequences for the Canadian 
political system, and that some of the effects of the 
new second chamber are difficult to forecast. The 
detailed and specific nature of the Constitutional 
Amendment Bill is designed to make the examina- 
tion of the government’s proposals easier, and it is 
hoped that this paper will also contribute to the 
process of discussion and assessment. 


23 


CA 


aa (PR Le 
ta ar … 


fi pe {ager dart 14 ify À 
Hole wis se thal ne UE 

dep Prat Dadagt, MRC te ‘ 
REA A ANS" KO IER OF Te se os 
TA TN i. nett 


het GUM ge VA ae Wes tile Nate POM, yee 
eltatées (al tne Boles ol Soles V4 

ene ly (46a Lane CUS ts beg tne 

Li aentihe 0 VASE: CPTODN Ss ay eater’ 

TT ik OO cr POrett DAG. afte LL ES TUE 
Mn SeS Lot aie (cee, pater : ath rer, ye 

«CO PEM WRG oe are srl ating tf ates ED ) 

Le re ttes 4 caren! corpora Tine 
AR) CURE RE TL Mel ve ee dre 
DAME "IE MO MSU 24 RRA ORNE S 


SAT ire ous 


De euspenuive Ve pies mo a 
gi ahs tert ve Qi rer hi (aed: o>. | 
Theis at cf FA UE Mis Dia bo a ae 


i : ry 
LE ' À & he uw? pa 


Puy Aire haat: À Tae oe 
a) iia, * | STI ; 7 : . i 
nize y À vs pal ; tay L 2 iether. 
=F ae TUS Gaiety | 
io ew \t Ae -in e lal oti cunt nv. = 
cm eve 
& i 
; lu € i Ap Ty ii { the ie Be he : 
4 phases "he Cae ‘ ARS 
an if Th durs [RAP os VAL 
Â of | mine iy ? ant a wire: 
ets D: ne VEITHNG 
: t 5 
» Ave nan. io evaking in prope ig ae 
irvine Armwoument M} if van sente 
it Yiu Galore theiwo chant eae 
' aah tre bis «Rturé dt) thy Mie ni ve 
NP 15) wd ANAL "gr | RL" à er * * as : 
i : br À ae 
awe | is life ri ie ae esl ee ae 


pac nos. Ci w FRS NA NE DORA ne 


ovine sew oi Terie Le ovo & 


2. heat vives 
ih? tee ares SR Get 
cod Caran aye Thee 
: AUST, Aiton” #8 ony 


rf 
Clan ver | LA | 
L 
This; lees mé | 
an 1. MAI Gi ‘ 
der ial Per | 
Fr cd PTE | “a 
wily PATES re 7 
dihntic! Aen j ‘ pe 
af eR wine 
ime 1 (CTI Wreath a) 4: 
ate oo hlocial gomletencss | 
* esarttal for. este 


{ ete i and prequel 2e 
Ê rides ie 1p AL 


APPENDIX 1 


25 


The German System and the Bundesrat 


Germany has a distinctive type of federal system 
in which most legislative power is concentrated at 
the centre, and in which much of the central legisla- 
tion is administered not by the central government 
but by the provinces. A high degree of institutional- 
ized coordination is therefore essential, because in 
broad terms it may be said that the specialty of the 
central authorities (the Bund) is legislation and the 
specialty of the provincial authorities (the Laender) is 
administration. This ‘division of labour’ is, there- 
fore, a principal justification for having an ‘‘upper”’ 
house of the federal legislature composed of provin- 
cial (Land) ministers who vote on the instructions of 
their government. This upper house is called the 
Bundesrat. 


Although the Bundesrat and administration of fed- 
eral laws by the Laender have their roots in the 19th 
century, the present German Constitution (the Basic 
Law) dates from 1949. In modern Germany, uniform- 
ity rather than diversity is the rule, because of the 
concentration of legislative authority at the centre. 
For example, the most important tax laws and rates 
are set by federal legislation and are uniform across 
Germany. Diversity is possible only in the small area 
of autonomy reserved to the Land legislatures and 
to some extent in the Land administration of most 
federal laws. 


A further important feature of the German parlia- 
mentary system is that elections take place normally 
every four years at regular intervals. Members of the 
federal lower house are elected by proportional 
representation. Half of the members are elected on 
a constituency basis and half are selected by the 
political parties from a party list. 


The main provisions regarding the Bundesrat are 
as follows: 


1. Each Land has three, four or five seats 
depending on its population. Population size 
is more disparate than the number of seats, 
so that the smaller Laender receive a propor- 
tionately bigger vote. Each Land’s vote must 
be cast as a block, on the instructions of the 
Land government. 


2. Before federal legislation is tabled in the lower 


house, the Bundestag, it must be submitted to 
the Bundesrat for a preliminary statement of 
position by the latter. This provision results in 
much prior negotiation and adjustment of 
legislation. The Bundesrat is given six weeks 
(three in urgent cases), to express its position. 


. The Bundesrat itself may initiate legislation, 


but it does not often do so. 


. The Bundesrat has to approve all federal 


legislation, and most decrees and statutory 
instruments. It has an outright veto over legis- 
lation affecting the interests and duties of the 
Laender; this legislation, some of which is 
specified in the Constitution, accounts for the 
majority of all bills, more than was originally 
expected. Unspecified legislation which 
affects the interests and functions of the 
Laender is also subject to an outright veto, 
and the limits of this unspecified category are 
ultimately determined by the Constitutional 
Court. 


. The Bundesrat rarely opposes legislation 


which does not directly affect the Laender. If 
it does, its opposition may be overriden by 
the Bundestag. The formula is as follows. If 
the objection was adopted with the majority 
of the votes of the Bundesrat, it can be rejec- 
ted by a decision of the majority of the mem- 
bers (i.e., not just those voting) of the Bundes- 
tag. If the Bundesrat adopted the objection 
with a majority of at least two-thirds of its 
votes, its rejection by the Bundestag shall 
require a majority of two-thirds, including at 
least the majority of the members of the 
Bundestag. 


. The Bundesrat also has a role in various 


appointments. It elects half of the members of 
the Constitutional Court. 


. A two-thirds majority of both houses voting 


separately is required for constitutional 
amendments. No Land has a veto. Constitu- 
tional amendments are more frequent than in 
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Canada, but not numerous. In practice, the 
support of both of the major national parties 
is needed. 


Most national issues in Germany are party political 
issues rather than federal-Land issues. The parties 
and the Bundestag dominate political life, despite 
the important role of the Bundesrat. The major role 
of the parties, whose federal and Land branches are 
for the most part highly integrated, can hardly be 
overstated. Within them, many interregional and fed- 
eral-Land conflicts are reconciled. 


The Bundesrat has over the years been very suc- 
cessful in that it has been able to influence the 
content of federal legislation without having to reject 
ultimately more than a comparatively small number 
of bills. Some of this success may be due to the fact 
that, for most of the period since the Basic Law was 
introduced in 1949, the Bundesrat has been control- 
led by the same party or coalition that governed in 
the Bundestag. Since 1972, when the Socialist-Lib- 
eral (SPD-FDP) coalition took over the government, 
the Bundesrat has been narrowly controlled by the 
opposition (the Conservative CDU-CSU coalition), 
and this has made the role of the Bundesrat some- 
what more controversial. This opposition control did 
for a while depend marginally upon the Liberals, the 
smallest of the three national parties, who, while still 
forming a government coalition with the Socialists in 
the lower house, had formed coalitions with the 
Conservatives in two of the provincial governments 
which are represented in the Bundesrat. However, 
as the result of a recent election in Lower Saxony, 
the CDU Land government there no longer depends 
on the Liberals to govern and therefore the CDU- 
CSU can now control the Bundesrat without the help 
of the Liberals. 


If in October, 1978, the CDU wins Hesse (an 
important Land with four Bundesrat seats) from the 
SPD-FDP coalition, the CDU-CSU will control two- 
thirds (28) of the seats in the Bundesrat and will be 
able to block a// government legislation, because a 
two-thirds vote in the Bundesrat must be overridden 
by an equivalent Bundestag vote, and this could not 
be obtained without CDU-CSU cooperation. How- 


ever, it should be noted that the CDU-CSU control of 
two-thirds of the seats in the Bundesrat would 
depend on controlling the three seats of the Saar- 
land. This Land is governed by a Coalition between 
the CDU and the Liberal FDP party. Without the 
Saarland, the CDU-CSU would have, even with 
Hesse, only 25 of the 41 votes in the Bundesrat. 


Whether the Bundesrat from time to time plays a 
role that is definitely partisan or less so, it is an 
important element of the complex of constitutional 
and political factors in Germany which requires a 
national consensus to implement any really major 
constitutional or legislative change in that country. 
One other major element is the modified system of 
proportional representation which is used for elec- 
tions. As in Bonn, coalition governments are the rule 
in most of the Laender. This facilitates some 
alliances in the Bundesrat across party lines. 


While the efficiency of the German system is 
acknowledged by various observers, there are a 
number of broadly-based criticisms: that the degree 
of uniformity in Germany is excessive and inconsist- 
ent with a genuine federal system; that the emphasis 
on executive consultation and coordination stifles 
democratic processes, and that the imperative of 
compromise too often militates against vigorous 
government in favour of the “lowest common 
denominator.’’' One criticism of the Bundesrat itself 
is that the Land legislatures have little influence over 


(1 For two recent assessments of the German system see Gunter Kisker, 
“Unitarian and Cooperative Federalism: A Changing Concept of Federalism 
in West Germany?” and Gerhard Lehmbruch, ‘‘Federalism and the Prob- 
lem of Party Government in West Germany.” Both papers were given at the 
Workshop on Comparative Federalism held at Queen’s University, Kings- 
ton, in August, 1977. 


For a discussion of the operation of the German upper house, the Bundes- 
rat, see: 


— Nevil Johnson, Federalism and Decentralization in the Federal 
Republic of Germany, Research Paper No. 1 for the U.K. Commission 
on the Constitution, H.M.S.O. London, 1973 

— R.L. Watts, “Second Chambers in Federal Political Systems,’’ Volume 
2, Background Papers and Reports, Ontario Advisory Commission on 
Confederation, Toronto, 1970. 

— R.M. Burns, ‘‘Second Chambers: German Experience and Canadian 
Needs,”’ Canadian Public Administration, Winter, 1975. 

— Albert Pfitzer, The Bundesrat, Press and Information Office of the 
Government of the Federal Republic of Germany, 1972. 


the positions that Land Ministers adopt in the 
Bundesrat. 


There is rarely any discussion in the legislatures of 
questions before the Bundesrat. Because the Bund 
has pre-empted virtually all concurrent jurisdiction, 
the Land legislatures are left with little to do, and 
they have some difficulty attracting good candidates 
for office. Executive level federal-Land agreements 


27 


about various shared-cost activities also tend to 
make it difficult for Land legislatures to have an 
input even in some of those fields which remain 
under Land jurisdiction. It has been argued by some 
critics that a Land’s representation in the Bundesrat 
should be drawn from all political parties in the Land 
legislature, and not just from the Land government 
party or coalition. 
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Directly-Elected Second Chambers 


Australia 


The Australian Senate has the following character- 
istics: 


(a) There are 10 members from each of the six 
states, each state is a single constituency, 
and candidates are elected from a list on the 
basis of proportional representation. As the 
result of a recent constitutional amendment, 
there are in addition two members from each 
of the Australian Capital Territory and the 
Northern Territory. 


(b) Members are elected for a six-year term, half 
being elected every three years. Vacancies 
among members representing the states are 
filled by a replacement appointed by the state 
premier. It has been a convention and is now 
constitutionally required that the replacement 


member be of the same political party. 


_— 


(c) The Senate may initiate legislation other than 
a money bill. It may not, in theory, amend 
money bills but in practice it does so by 
requesting the lower house to amend. It may 
veto any bill, including a money bill or any 
vote of Supply. 


(d) The Government need not, legally speaking, 
command the confidence of the Senate in 
order to survive. 


(e) Three months after a Senate veto the govern- 
ment may re-introduce a bill. If there is con- 
tinued deadlock, the Governor General may 
dissolve both houses and call for elections. 
This has happened three times. Following the 
elections a joint sitting decides on the bill. 
This has never been necessary, because the 
three elections have returned houses con- 
trolled by the same party. 


Constitutional amendment in Australia is by refer- 
endum, a majority being required in four of the six 
states as well as an overall majority. Before being 
submitted to popular vote, a proposed amendment 
is usually approved by both Houses of Parliament. 
However, an amendment may originate in either 


house, and if the other house rejects the proposal, 
the Governor General may nevertheless submit it to 
a referendum. Some proposals, such as those to 
reduce a state’s share of Senate and lower house 
seats, require the approval of the majority of the 
state’s electors voting in a referendum (Article 128 
of the Constitution). 


Party influence predominates over regional loyalty 
in the Senate. It is the state governments which are 
the principal spokesmen for the regions. Conse- 
quently, the Senate’s role as a states’ house has 
been limited. It does represent all states equally, and 
the smaller states attach value to that. Also, the 
premiers do bring pressure on their state’s senators 
to take a particular stand on any given issue, and the 
premiers can within limits oppose at subsequent 
Senate elections those senators who are not respon- 
sive to this pressure. A few senators are able to 
secure elections as independents, despite the diffi- 
culty of doing this with a constituency as large as a 
state. They find it easier to do this when voters are 
disenchanted with the political parties. 


Despite these qualifications, it remains true that 
confrontation in the Senate is largely an extension of 
the inter-party conflict in the lower house. The sharp 
dividing lines of this conflict have to some extent 
been muted as the result of the introduction of 
proportional representation for Senate elections in 
1949. The ‘“P.R.” system was introduced by the 
Labour Party to serve its own interests, but ironically 
the party split shortly afterwards, and the splinter 
group, the Democratic Labour Party, eventually 
obtained the balance of power in the Senate in 1967. 
Neither of the two major parties regained a majority 
of Senate seats until 1975. 


‘Double dissolution,” the only way of overcoming 
persistent Senate opposition, is a blunt or exces- 
sively weighty instrument. It was last used in late 
1975 as the result of the Senate denying Supply, and 
gave rise to a constitutional crisis. 


The regular timing of Senate elections (half of the 
Senate is elected every three years, although some 
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“leeway” is allowed as to the precise three-year 
interval) contrasts with the less regular timing of 
elections for the House of Representatives. The gov- 
ernment of the day has to engage in some difficult 
calculations about the best time to dissolve the 
lower house and to call for elections in relation to 
the timing of the next Senate election. 


As noted, control of both houses is most desirable 
for a government in Australia. A proposed constitu- 
tional amendment that would have required automa- 
tic dissolution of the Senate to coincide with dissolu- 
tion of the house has recently been defeated in a 
referendum. The proposal had received the support 
of both major political parties, reflecting their unhap- 
piness with the Senate regarding its part in the 
dissolution crisis of late 1975 which brought about 
the fall of the Whitlam government. One of the 
arguments in support of the proposed amendment 
was that with a fixed term senators become no 
longer representative of their electors. Another argu- 
ment was the cost of separate Senate elections. 


The Senate serves of course as a house of review. 
In the last 10 years its committees, and particularly 
the joint House-Senate committees, have earned 
some praise, since they are now reckoned to be 
more useful than the committees of the lower house. 
Legislation in the House of Representatives is gene- 
rally subject to less discussion than in the Canadian 
House of Commons, and such discussion usually 
takes place on the floor of the house rather than in 
committees. Consequently, the Senate and joint 
committees help to fill a need so far as examination 
of legislation is concerned. 


The Australian federation would not have been 
formed without a Senate along the lines of the 
present one, and to dispense with the Senate now is 
virtually impossible. In a system of parliamentary 
government, the Senate has emerged as a source of 
controversy. The main reason could be that it has 
somewhat too much power vis-a-vis the House of 
Representatives. The failure of the recent constitu- 
tional amendment regarding automatic dissolution is 


evidence of the difficulty of attenuating the Senate’s 
power. 


Switzerland 


The Swiss second chamber, the Council of States, 
is composed of 44 directly-elected representatives, 
two from each of the 19 cantons and one from each 
of the six half-cantons. The second chamber has 
powers that are identical with those of the lower 
house, the 200 member National Council. Elections 
for both houses, which together compose the Natio- 
nal Assembly, are held every four years. The two 
houses meet in joint session to elect the seven- 
member executive, the Federal Council. Once elec- 
ted, the members of the executive are not allowed to 
be members of the National Assembly. The office of 
president rotates annually among the members of 
the Federal Council. 


The manner of electing members to the second 
chamber depends on cantonal law. Until recently, 
there was a certain amount of variation because 
some cantons used the method of indirect election 
by cantonal legislatures. Members of the second 
chamber may also hold a seat in a cantonal legisla- 
ture (although some cantons limit the numbers of 
members of their legislature and executive who may 
hold both positions), but they are forbidden by the 
federal Constitution from ‘‘voting on instructions.” 


An expert group, the so-called Wahlen group, was 
established in May, 1967 to determine whether a 
total revision of the Constitution was desirable. The 
group’s report was submitted to the Federal Coun- 
cillor for Justice and Police in 1972. The group 
examined three questions concerning the Council of 
States. 


The first is that perhaps the Council of States 
should be given a special role, different from that of 
the National Council, with regard to matters affec- 
ting cantonal jurisdiction. It has been proposed that 
the council should be like the German Bundesrat, 


with the members representing the cantonal govern- 
ments. It has also been proposed, as an alternative, 
that the Council be given special powers with regard 
to federal laws affecting the cantons. Neither of 
these proposals found favour with the Wahlen 
group, nor with the Commission of Experts that 
succeeded it and which put forward a text for a new 
federal Constitution in 1977." 


Second, there is criticism of the disparity between 
population and representation of the various can- 
tons and half cantons. A departure from ‘rep by 
pop” is of course inherent in the idea of a federal 
second chamber representing equally each constit- 
uent state of the federal union, as is the case with 
the United States Senate. The German Bundesrat 
and the Canadian Senate, while far from being 
based on ‘‘rep by pop,” do make some concession 
to it, and this is what some people in Switzerland— 
including the Wahlen group—would like to see 
adopted for the Council of States. In Switzerland the 
population-representation disparity is aggravated by 
the existence of half-cantons. For example, the half- 
canton of Basel City has six times the population of 
each of the full cantons of Uri and Glarus. 


The Wahlen group recommended that some con- 
cession be made to ‘rep by pop” by increasing to 
some degree the number of seats of the more popu- 
lous cantons. The Commission of Experts has 
recommended in its ‘Projet de Constitution” of 
1977 that the four least populous half-cantons 
should have only one seat each, and that the other 
cantons and half-cantons should have two seats 
each. The commission also noted a possible variant 
of this, which would give the 16 most populous 
cantons a third seat each. 


The third principal criticism is that the Council of 
States under-represents the left wing of Swiss poli- 
tics, notably the Socialist party. The Wahlen group 


(Rapport and Projet de Constitution, Commission d'experts pour la 
préparation d’une révision totale de la Constitution fédérale, Office 
central fédéral des imprimés et du matérial, Berne 1977. 
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found this under-representation regrettable, and 
said that the explanation lies in the mode of election, 
which is determined by cantonal law. Apparently, 
because there are only two members from each 
canton the majority system of election is used in 
most cantons in preference to the system of propor- 
tional representation, and the Socialist party rarely 
captures the majority vote. The Wahlen group point- 
ed out that the situation could be improved both by 
changing the system of election—a matter for the 
cantonal authorities—and by increasing the number 
of seats. The Commission of Experts has recom- 
mended that a system of proportional representa- 
tion be used to elect members to the Council of 
States, and that this be specified in the federal 
Constitution. 


The United States 


Under the Articles of Confederation (1781-89), the 
newly independent United States of America formed 
an alliance and a Continental Congress with very 
limited powers. Representation in the Congress was 
based on the equality of statehood rather than on 
population. However, weaknesses in the Confedera- 
tion soon became apparent and a Federal Conven- 
tion met in Philadelphia in 1787 with the purpose of 
amending the Articles. In the end, the convention 
proposed a new federal Constitution (which came 
into effect in 1789) rather than a set of amendments. 
Representation in the new Congress was a particu- 
larly thorny question at the convention. Small states, 
such as New Jersey, objected to the proposal for 
representation by population put forth by the larger 
states like Virginia. A Compromise was struck with 
the acceptance of a bicameral legislature, with 
representation on the basis of population in one 
house (the House of Representatives) and equality of 
representation in the other (the Senate). 


Because of the separation of powers and the 
system of ‘‘checks and balances’’ adopted by the 
convention, the president and the Congress would 
be politically independent of each other and yet they 
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would be functionally interdependent. Only Con- 
gress could pass laws and both houses would have 
to concur, but a law adopted by Congress would 
take effect only if signed by the president. Conse- 
quently, there would be consultations and negotia- 
tions between the executive and legislative branches 
of the American government in developing the legis- 
lative program during a session of Congress, but the 
president would not be ‘‘responsible’’. before Con- 
gress and the “‘“Government”’ could not fall for want 
of confidence. Party discipline, therefore would not 
be essential to the operation of Congress. 


If the Senate was designed to provide for equality 
of representation of the several states, it was also 
intended that it should act as a stable and ‘‘mature’”’ 
check on the exercise of power by the popular 
house. While the whole House of Representatives 
was to be re-elected every two years, one-third of 
the Senate was to be re-elected at two year inter- 
vals; the term of a representative was two years, 
while that of a senator was six; representatives had 
to be at least 25 years old, while senators had to be 
at least 30; representatives were to be elected indi- 
rectly, that is by the state legislatures. According to 
James Madison, the longer tenure of senators was 
meant to serve as an obstacle to the instability which 
experience ‘‘had shown to be the besetting infirmity 
of popular Governments.’ 


In 1913, the Constitution of the United States was 
amended to provide for the election of senators 


directly in each state by those persons having the 
qualifications requisite for electors of the larger of 
the two houses of the state legislature. (All states, 
save one, have bicameral legislatures.) Each of the 
50 states is now represented by two popularly elec- 
ted senators whose six year terms do not coincide. 
Therefore, only one senator is elected in a state at a 
time. Each senator represents the whole state rather 
than a constituency within the state. 


In addition to its normal legislative responsibilities, 
the Senate has several special functions. The Senate 
alone has the power to try all impeachments of 
public officials, including the president. The Senate, 
by simple majority vote, controls the president’s 
appointment of ambassadors, of judges of the 
Supreme Court, and of certain senior officers (no- 
tably the members of the Cabinet) of the United 
States. Two-thirds of the senators present must 
concur in a treaty proposal before it may be ratified. 
Finally the Senate and the House of Representatives, 
whenever two-thirds of both houses deem it neces- 
sary, may propose amendments to the Constitution 
or shall call, on application of the legislatures of 
two-thirds of the states, a convention for proposing 
amendments. 


The longer tenure of senators and the special role 
they play in ratifying treaties and in approving key 
presidential nominations account in large measure 
for the greater prestige enjoyed by the Senate today 
in comparison with the House of Representatives. 


APPENDIX 3 


The distribution of seats in the present 
Senate and in the proposed House of the Federation 


House 
Present of the 
Share of 
total Senate Federation 
Population! Seats % Seats % 
Yukon a 1 1.0 1 8 
Northwest Territories #2 1 10 1 8 
TERRITORIES Ss 2 1.9 7 ey 
British Columbia 10.8 6 5.8 10 8.5 
Alberta 8.3 6 5g 10 8.5 
Saskatchewan 4.0 6 5.8 8 6.8 
Manitoba 4.4 6 5.8 8 6.8 
WEST 215 24 23:1 36 30:90 
ONTARIO 36.0 24 23: 24 20.3 
QUEBEC 26.8 24 2 3 24 20 
Nova Scotia 3.6 10 9.6 10 8.5 
New Brunswick 3.0 10 9.6 10 8.5 
Prince Edward Island 5 4 3.9 4 3.4 
Newfoundland 2.4 6 5.8 8 6.8 
ATLANTIC 9.5 30 28.9 32 211 
Total 100.0 104 100.0 118 100.0 


‘Based on population estimates for January, 1978, as published in Canadian Statistical Review, Statistics Canada, 
April, 1978. 
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APPENDIX 4 


House of the Federation 


Distribution of seats among political parties, 
based on the popular vote in the most recent elections 


NATIONAL TOTALS 


(See attached table for 
distribution by province and territory) 


Liberals 41 
Progressive Conservatives 42 
National Democratic Party 21 
Social Credit & Créditiste 7 
Parti Québécois 5 
Union Nationale 2 


Distribution of seats among political parties, 
based on the popular vote in the most recent elections 


Selected by House 
of Commons (except for 


Yukon and N.W.T) _ _ Selected by provincial legislatures _ 
Total 
Seats LIB] PC: NDPPÆESC ÉIBEMPCRNDEMSCMAPOQMAUN 
Yukon 1 — 1 = = 
N.W.T. eu pace — 41 ae 
TERRITORIES nae ements ll = 
British Columbia 10 2 2 1 — — — 2 3 — — 
Alberta 10 1 3 1 — = 3 1 1 = = 
Saskatchewan 8 1 2 1 — 1 1 2 — — — 
SES = RE RUE Fe CE eR ee ET ite 
WEST RTE CRE ce Oa TR Ses 
BRAGS Bi. OR PC Me Oost are irs 
QUEBEC 24 6 3 1 2 4 — — 1 0 2 
Nova Scotia 10 2 2 1 — 2 2 1 aot = 23 
New Brunswick 10 2 2 1 — 3 2 = = ae a 
Pere 4 1 1 — — 1 1 LE = ns aS 
Newfoundland __8 era. = = BORNE fad oe on 
ATLANTIC 20) ANRT Cr ar PRE le 
Total 118 24 24 10 2 17 18 iP 5 5 2 


a Government Gouvernement 
of Canada du Canada 
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ai Co Canadian Unity Cèntre-d'information 
Information Office sur l'unité canadienne 


. 4 : ,GONSTITUTIONAL REFORM 


AN OVERVIEW OF RECENT INITIATIVES IN THE AREA OF CONSTITUTIONAL REFORM. 


INTRODUCTION 


À written constitution is rarely easily changed. Nor- 
mally, it provides for an amending formula com- 
bining elements of rigidity to protect its basic prin- 
ciples and elements of flexibility to provide for 
change when needed. 


The British North America Act of 1867, which is the 
written part of the Constitution of Canada, did not 
provide for an amending formula. The search for 
such began as early as 1927 and has proven to be 
as complex a matter as the question of substantive 
change itself. 


Amending the Canadian Constitution is the topic of 
much current debate and reflection. You will find 
here a selection of documents presenting some of 
the more recent initiatives for constitutional reform. 
The documents are in chronological order, starting 
with a discussion of the period of constitutional re- 
view from 1968 to 1971 and ending with the recent 
federal position paper on official language minority 
rights. 


SELECTED DOCUMENTS 


1. Government of Canada Constitutional 
Review 1968-1971, document prepared by 
the Canadian Unity Information Office, De- 
cember 1977. 


2. Constitutional Conference Proceed- 
ings, Victoria, British Columbia, 14 June 1971. 


/3. The Special Joint Committee of the 
Senate and of the House of Commons 
on the Constitution of Canada, Sum- 
mary of Recommendations, Queen's 
Printer, Ottawa, 1972. 


v4. Background notes on the Patriation of 
the British North America Act, Govern- 
ment of Canada document, 1976. 


v5. Letters from the Prime Minister to the 
Premiers of the Provinces concerning 
“Patriation’ of the BNA Act with attachments, 
31 March 1976. 


6. Premier of Alberta’s letter to Prime 
Minister Trudeau, 14 October 1976, in 
reply to the letter of 31 March 1976. 


7. Prime Minister's letter to the Premier 
of Alberta, 19 January 1977, in reply to the 
letter of 14 October 1976. 


8, Prime Minister's Letter to the Premier 
of Quebec, 2 September 1977, concerning 
official language minority education rights. 


9. Premier of Quebec’s letter to Prime 
Minister, 9 September 1977, in reply to letter 
of 2 September 1977. 


10. Prime Minister's letters to the Pre- 
miers Moores, Campbell, Regan, Hat- 
field, Davis, Schreyer, Blakeney, 
Lougheed and Bennett, 6 October 1977, 
concerning official language minority edu- 
cation rights. 


11. Prime Minister's letter to the Premier 
of Quebec in reply to letter of 9 September 
1977 and Position of the Federal Government 
on Quebec's Bill 101, 6 October 1977. 


The list of suggested readings, included to provide 
the reader with a handy source of reference, should 
he/she wish to further pursue the subject, gives a 
sampling of proposals from the private sector, some 
government proposals given prior to the Victoria 
Conference, and a joint statement by the Leader of 
the Opposition, Joe Clark, and the Progressive Con- 
servative Premiers. 


SUGGESTED READINGS 


1. “Constitutional Reform in Canada”, in Cana- 
dian Federalism: Myth or Reality, J.P. 
Meekison, ed., Methuen Publishing, Second 
Edition, Toronto, 1971, pages 235-252. 


2. La crise constitutionnelle canadienne, 
by Gérald Beaudoin, in Le Devoir, 20-22 Au- 
gust 1977. 


3. Faribeault, Marcel, La révision consti- 
tutionnelle, premiers fondements, édi- 
tions Fides, Montreal, 1970. 


4. Kwavnick, D., ed., The Tremblay Report 
of the Royal Commission of Inquiry on 
Constitutional Problems, McClelland and 
Stewart Ltd., Toronto, 1973. 


5.¢La Constitution canadienne et son 
avenir, by Jean de Grandpré, in Le Devoir, 19 
September 1977. 


6. Smiley, D.V., Canada in Question, Chapter 
2, McGraw-Hill, Toronto, 1972. 


7. Une nouvelle Constitution pour le Can- 
ada, by Robert Décary, in Le Devoir, 7-9 Sep- 
tember 1977. 


8. Pour un Canada qui serait la somme 
de ses parties, by Robert Décary, in Le 
Droit, 27 September 1977. 


9. Black, E.R., Divided Loyalties, McGill- 
Queen's University Press, Montreal and Lon- 
don, 1975, pages 114-119. 


The documents contained in this kit are taken from various sources and do not necessarily reflect the Government of Canada’s point of 


view 


On peut obtenir la version francaise de ce texte en s'adressant au Centre d'information sur l'unité canadienne 


202: 1-78 


10. The Constitution and the People of 12. Pearson, L.B., Federalism for the Future, 


Canada, by Pierre E. Trudeau, Prime Minister, Queen's Printer, Ottawa, 1968. 
Government of Canada, Ottawa, 1969. *13. A joint statement by Opposition 
11. The Constitutional Review 1968-1971, Leader Joe Clark and Progressive 
Secretary's Report, Canadian Intergovernmen- Conservative Premiers, Kingston, Ontario, 
tal Conference Secretariat, 1974. 16 September 1977. 
* Available upon request from the Canadian Unity Information 
Office. 
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Please note the following additions to Documentation 
Kit #202 - Constitutional Reform: 


SELECTED DOCUMENTS 

Add: 

Zee cued, Pierre pi Avie efor AGuLOn. “High 
lights of the Federal Government's Proposals 
for the Renewal of the Canadian Federation, 
House of Commons, Ottawa, 12 June 1978. 

13. Office of the) Prime Minister, Highlights of the 
Constitutional Amendment Bill 1978, House of 


Commons, Ottawa, 20 June 1978. 


14. Government of Canada, The Constitutional Amend- 


ment Bill, 1978 - Explanatory Document, House of 
Commons, Ottawa, 20 June 1978. 


SUGGESTED READINGS 
Add: 


13: Trudeau, Pierre E., A Time for Action - Toward 
the Renewal of the Canadian Federation, House of 
Commons, Ottawa, 12 June 1978. 


14. Government of Canada, The Constitutional Amend- 


ment Bill - Text and Explanatory Notes, House of 
Commons, Ottawa, 20 June 1978. 


LS Transcripts of the Prime Minister's Press Confer- 
ences, Ottawa, 12 and 20 June 1978. 


16. Progressive Conservative Party, Discussion Paper 


No. 3, The Constitution and National Unity, Ottawa, 
April 1978; 


ATTACHED | 
Available upon request from the Canadian Unity 
Information Office. 
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Strayer, B.L., Q.C., Outline for an Address to 


Canada Unity/Canada Uni, Vancouver, 14 January 
TB: 


Firs tyReport. of. the Advisory Committee on Confed- 
eration, submitted to William Davis, Premier o 


Ontario, Toronto, 5 April yloye, 


Beaudoin, Gérald, "New Paths for Canadian federa- 
lism = Make’ it: to Measure,” in Report; May 1978. 


Available upon request from the Canadian Unity 
Information Office. 


July 1978 
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PRIME MINISTER INTRODUCES. BILL 
TO AMEND CANADIAN CONSTITUTION 


Prine Minister Trudeau hassintbrodiuced agbalifirdhe House 
of Commonsetosimplement iproposedinchanges tin. the iGonsti- 
PULtCn Orne anadasias,pnonmeed in lastiweek's policy 
paper entitied A Vimextor Action: 


CONStLLUT hOnaLmrerorm= ts rOyber Canned OutMactwo phases: 
Phase. |) wal imecver imat tensvungersrederalaurasduction and 
Phase’ |l-twoull coversareastimiwhrehaco=operatiomsand consent 
Orerne- Provinces sare requmreds 


HIS DoOpmthepgim Lenton GiphherGoverument fokeskiwaniianent 
Lop pass Lice Di livaty tts Current session = ne. PTaime Minister 
Poi llesiMremel Ole 1stO. Terctysne=supyeee Matter of the 

Dik yto >a Pholnt’ rconmut teen ot the® Commons= andy Senate, and for 
TemOverOmeit COmave Liten ve UlSscuss1ons wrth the prov- 

THCCSs sINGhUGIM Gna GonreTnence Of TPIrTstiMinesterenexpected to 
take Placer iimpie. Tesi: 


"THUS, @C OS npUT pose not prneyO Mitre omycOt¢se mMemas ah bare yor 
public, parlwvamentary anid intervovernmentalvdiscussron in 
Chics MON Cisse Ahead Por COVernment tects that DY pulLting for- 
Ward 465 proposal Stiirideranved yt Leg rs tatri vemrorm abhe sprocess 
Of public vexamiunatvon can belmore Sharply rocuss ed oand ithe 
timetable Thom ‘frail spassavenexnedi ted ™ 


Inethne biieetie eGovernment nsecsy out rin bei silLatrve ‘detail 
How Tt plauverctorproceeauwi rh -suclaya yom conaire es yasirreplace- 
Ment of theypnesenGroenatvechy uavhousetoretinesrederation: 
eeoredni zation of Lhe supreme Court of, Canada; the establish- 
ment of a Charter of Rights and Freedoms; improved mechanisms 
TOriIcOnsiLUarlon wrolriiiengroavinces 2 Const tutional defi- 
Nation ‘of the role’ of the’ Prime: Minster ‘and Cabinet, and 
Strene Bhen tine CoOL ether yrorr ee oT Governom Gener ails 


The proposed new Consti tutionvakso, Geor tiers. wetmes 
would contain a Preamble and Statement of Aims, ederinineg 
the principles ornationhood@and™ tae mactional coals) Om 
Ganadians? 


Following are: highliehts- ob thevmndine hemeivt Sain tive 
proposed Constitutional Amendment Act 1978: 


House of the Federation 


The Westerns Provinces land whe wt an tee oon 
would, haveyoreater,representation. than, they 

do, ing ihen present, senate... Oucbecrand Ontar le 
would,cachretainytheir presente 4 mene sain 
the Upper House. ,.Westernyrepresentatiloneswould 
increase to (S0etlOmeticspreseiiez4 NUE ver amu ne 
region woluld=have SZ seatse, Up inom 50y 


Jotalemembershaips in thes Houser orrtne, Fee rat Ton 
Would) beso iil38..,.90£ hese sSawould bews elected 
bya therfederad Government, and soe by thes provinces. 


Adda ita }Or4 political partes. Wolk pe represen ted 
im, the new House, On hes basics Ges DOpDUs Te volec 
in-each province, The federal eovernment would 
appoint members after each Eee Re lec pion, 
while, the, representatives, of. the provances would 
ber named acter. provinorals elections, 


The, Hows.e; ofr the, Federation, would have, power to 
dew ay; -Leoi1s Lataon, passed. by, the, Commons. aid 
would be, able. to, imitiate décis lation or utseowl, 
except Tor money —bailis,, 


The. new House. would. be asked to approve appoint- 
ments Lo; Gher- supreme, Gourt. and. to, some Crown 
agencies, 


AssSpeGdal Provisions to;«safeguard lancuace, rights 
would, require, that, any, measure deemed to have 
Wat EDS TA. Cies Lane cancel, heppassed aby es -Mosocl tuys 
Ops bnekisShespe aki ne amd. .do mA OL RELeTONS 
speaking members of the new House. 


the puprenes; Court 


the Da llewoulds expand. the.number of judges 

Pr One 0 1) Coat Ose ie eee WOU seen t Old ett OM 
theyQuebec.barcrathner,; than, theepresent three. 
Ofa the, remadanipe. sevens positions there would 
Naver toe pemwat least one tromecschn sor Tour 
regions the Atlantic, Ontérto-—the--Prad1.es 
dnd Bind tas he Codlumbie,. 


Thee prov mecs woud d beseousi) ted._be1 Oe 


WuUGeeS care. apboimced. il themabSence, Ot 
agreement, appointments would be made by 
a Nomita ting COUunG Te Ali sapporntnents 


WOULCE DE cub] CC CA LOMNpDTrovAa lb AEnenrouse 
of the Pederatiron- 


OBAMA AGO cern inc sOUCDeG eC Pydera lawy 
Oly st hceshuaees from suc De CEWOULdSiake rulangs. 


HeGcral-provincial relations 


A AnnGathemeocing OL Firs CIN 1s Tes would 
Decomera COlslliULLONa lL SEedud Tenemuem lenshrin 11.0 
in OM NAT fase DbecOne.currelluronac tre.) 


Thearederalecvovernmen tc woura CONSUL G athe proy— 
HTC RTC TO TS ADDONI QUO whLoutetah ta gOVvernOn Sx 


Cert aiiercde! DhepaAvncn tsa lOmtnc pLOviInces mar 
besnadeweonst Grutiondlly bindinouecnus,procecting 
Chengrcromesudden and@=arbDiirary terinination . 


Ihe tederalacovernmelee would COuSULt wich the 
PrOVINGes -beTOre invoking ets Sel domn-used 
MieClatatorvya PpOWCr Under Which attamay DoLing 
anyaWwOuksO GepLOwcetmundeheredeTale yur dicton. 


Office of the Governor General 


Them GOVe toy scGneta aWwOUldsexer cise prerogatives, 
[Un GirOlcmandedt enol icy LITE ES MONTE Olt. «as 
Ganadaan head or State. ~However. the Queen would 
remadn as always, thesesovereion head of Canada, 
andeexetciscomier ull powers when,1n Canadas 


THe “COUT ONOd? sata ce 


The present Privy -Coune1 | would sbecone the 
Council of States. ra title whic “Fomue auc 
MOTE CLEA VL Veet Usrat lle PON). 


The Federal Cabinet 


For vthe yhingsg tine, the unerrons Of tte 

Prime Mintster and Cabrmet would be speed 
out vin rthe. Constitution, recognizing them 

aS Vital elements ii sie uss Geihpo E “COVE mmmneciL:, 


Charter of, Rights and, Freedoms 


The proposed «charter aould be india. or the 
federal government, Parliament and all federal 
ins tl tutions: tas Soomtas fhe Decomess law waekt 
would become binding on the provinces as and 
when, -theyissee fit otogvopt in sy. dotation 
by federal and provincial governments would be 
required. tojhave-.the «charter entrenched sand 
bevond ethe ipower -oF) any single government <to 
change unilaterally. 


Anong mights proposed. the -bil lyare 1treedon 
Of movement within Canada,-and freedom from 

di scrimingtion. by-regson- Of face are Uf Lom © mri. 
Gol or si te lip bon, teens alanolaceuor sage. 


City? ets Doom CO wads Oder VOM han ela DE 
nifoni ty would have jthe right” to Choose the 
hinority ;-langdape for education of, their children 
where the number of children warrants the provi- 
Sion of minority language schools. 


Identifiable English-speaking and French-speaking 
communities anywhere in Canada would be protected 
from) reductLromiot& exis tami eehts and pracweces . 


Persons giving evidence would have the right to 

use. French or bn cid SigpeLores tic: SUDreme Court oO 
any téderal court, berore the Courts, OF Olebec, 
Ontario and New Brunswick, and in any court dealing 
with a Criminal matter or. an offence under a provin- 
cial law that might result in imprisonment. 


The proposed legislation would also add a new section 

to the Constitution, reaffirming the red and white maple 
leaf flag as the flag of Canada, O Canada as the national 
anthem, and God Save the Queen as the royal anthem. 
Canada’s motto "A mari usque ad mare". (From Ged to ‘séa) 
WoUltdealsO. De Written, alto, thes Constitution. 


The Prime Minister reaatirmed ‘the ‘Government's intention 
to have the first phase of ‘the ‘constitutional amendment 

process completed by July 1, 1979, and ‘the second phase 

by O61), 


Copies.of the ‘publication,.'"The Constitutional Amendment 
Bill, <19:7%,. Explanatory.(Document'L ,..hivehy provides mone 
detailed antorma tion .on thas) bait! ..may they obtained by 
ML tam 2, ato : 
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GOVERNMENT OF CANADA CONSTITUTIONAL REVIEW 
LOGS Oy 1 


Review of the Canadian Constitution has been carried out 
several times since Confederation in an effort to adapt 
the Constitution to the changing needs of the Canadian 
people. The most intensive period of review can be said 
to have had two beginnings, both of which Occurred in 
1966. On one hand there was a call from some provincial 
premiers for a basic review of constitutional arrange- 
ments. Then, in the summer of that year, there was a 
federal decision to create a steering committee which 
would undertake the studies required to build a federal 
constitutional policy. At that time, the federal govern- 
ment decided that it would not wish to proceed with fede- 
ral-provincial constitutional discussions for perhaps 


another two years. 


In January of 1967, Premier Robarts of Ontario announced 
by way of the Speech from the Throne the intention of 

his government to invite the First Ministers of all pro- 
vinces and the federal government to a conference where 

the future course of the Canadian federal system of govern- 


ment might be discussed. 


While preparations for the Confederation of Tomorrow Con- 
ference were going forward in Toronto, in Ottawa the fede- 
ral government was also pursuing the matter of constitu- 
tional review and stated that the provinces should continue 
discussions among themselves. As a result, the Confedera- 
tion of Tomorrow Conference operated on a strictly inter- 
provincial basis. The Conference, held the 27-30 of 
November, 1967, generated new interest in constitutional 
reform and a commitment on behalf of the provinces for 


more involvement in the constitutional process. 


wie 


In the federal arena, Prime Minister Pearson's first 
elaboration of his plans was sent to the provinces in 
August, 1967. His letter outlined the basic considera- 
tions regarding a constitutional bill of rights which 
would cover political, legal, egalitarian, economic and 
linguistic rights, and suggested that a federal-provincial 
conference for discussion on this subject might be held 


in January or February of 1968. 


This first meeting of the Constitutional Conference, 5-7 
February ,1968, established the framework for many Gf the 
future discussions on constitutional reform. In summary, 
this first Constitutional Conference dealt with such topics 
as the entrenchment of a Bill of rights in the Constitution, 
the question of official languages, regional disparities 
and the distribution of powers. As well, the mechanisms 

of constitutional review were established with a proposal 
adopted for the setting up of a continuing Constitutional 


Conference. 


During the next three years, the Constitutional Conference 
attempted to formulate proposals in all major areas of 
constitutional reform. The Canadian Constitutional Char- 
ter of 1971 reflected the great deal of consensus achie- 
ved in many important areas such as political and language 
rights, the appointment of judges and an amending formu- 
Fe 


There were, however, other federal government proposals 
on which concensus was not reached. These are included 
here to illustrate the variety of topics dealt with during 


this period: 


L See Document #9, Constitutional Conference Proceedings, 


VATA. MECS Ter 


The Senate 


Being one of the seven main areas for study cited by the 
First Ministers at the initial Conference in February, 1968, 
the Senate was examined and proposals for reform were drawn 
up. The main proposals were that the provinces should 
pliay.cidrealen TOleeinethe sappoinemeni phescnaborsy, that 

the distribution of Senate membership should reflect in 

an equitable manner the provinces and regions of Canada, 

and that the Senate should gain new responsibilities in- 
cluding approval of the appointment of judges of the Supreme 


Cournt., 
Taxing Powers 


Las at the second Constitutional Conference, jin, February, 
1969 ,that the First Ministers agreed to study the distribu- 
tion of powers as a priority and directed the Continuing 
Committee of Officials to give its immediate attention to 
the taxing and spending powers in the Constitution. The 
proposals of the federal government regarding the taxing 
powers centered around one main area of concern. 

The first proposal was for the adoption of a broad. "prin- 
ciple of access", whereby Parliament and the provincial 
Legislatures would generally have access to all tax 

fields, the power of Parliament applying across the coun- 
try and the power of each provincial Legislature exten- 
ding within the province. The second proposal was for 

the protection of taxpayers against taxation by more 

than one province. A third proposal was to limit the 
taxing powers of both Parliament and the provinces so 

as, to. avoid the. erection, of tax barriers) to, inter-provincial 
trade. An overall proposal in this area was concerned 
with the coordination and communication between the two 
orders of government. To insure a workable tax system, 


regular inter-governmental consultation was proposed. 


The Spending Power 


The federal government was prenared to discuss a possible 
limitation on the use of the spending power of Parliament 

so that in the future it could not unilaterally influence 
priorities in areas of exclusive provincial jurisdiction 
through the use of conditional grants to the provinces. The 
proposals for change were to establish a satisfactory 
formula for determining when there was a national concensus 
in favour’ or. ay particitler program pn and a satrsrtacrcory 
formula for compensation of individuals in non-participa- 


ting provinces. 
Income Security 


The first federal pronrosal was that Parliament and the provin- 

Cial Legislatures should have equal powers to make general 

income support payments to persons. The second. federal 

proposal was that Parliament and the provincial Legislatures 

ought to have concurrent powers with respect to nublic 

income insurance matters with the following exceptions: 

- unemployment insurance should continue to be a matter of 
exclusive federal jurisdiction, 

- workmen's compensation should continue to be a matter of 
exclusive provincial jurisdiction, and 

- retirement insurance should continue to be a matter of 
concurrent jurisdiction but with federal powers being 


paramount. 
Social Services 


The ‘federal government "proposed that provincial beqistarures 
ought to continue to have exclusive jursidiction over social 
services. There should, however, be some federal power to 
ensure portability of benefits, and to ensure minimum standards 


in all provinces. 


Capital Markets and Financial Institutions 


The federal government put forward proposals in four areas 
concerning this subject: currency and banking, credit 


control, tunanclal ansti tutions, ana the SeCUrities market. 


In the first of these, the federal government proposed that 
there be a continuation of federal jurisdiction over 

currency and banking, but that the present federal juris- 
diction over savings banks be transferred to the provinces. 

It was generally agreed that the chartered banks should 
continue as a federal responsibility. 

In the second area, credit control, the federal government 
proposed that the Constitution should provide for explicit 
concurrent powers over credit. For most purvoses, the 
provincial power would be paramount, however this 

paramountcy would be federal where the federal legislation 

was made for national economic purposes. 

In the third area, the federal proposal called for exclusive 
federal power to regulate financial institutions which 

carried on business in two or more provinces or internationally, 
and exclusive provincial power to regulate financial 
institutions, other than banks, which carried on business 

only within one province. 

In the fourth and final areas, the federal proposal was that 

in the revision of the Constitution, Parliament should be given 
specific powers to make laws with respect to securities. In 
presenting this proposal, the federal government indicated that 
it had been designed to meet the needs of future years when 
some sort of national securities administration would be 
necessary to ensure an orderly and efficient marketing system, 


both internationally and domestically. 


Environmental Management 


Environmental management and the control of pollution were 
discussed by First Ministers as a subject requiring current 


solutions which had important constitutional implications. 


The federal proposal was that there should be a new con- 
current power for Parliament and the provincial Legislatures 


to make laws in relation to pollution of air and water. 


Under the terms of this proposal, where there was a conflict 
between a federal law and a provincial law made under this 
power, the federal law would prevail if it applied to the 
control of pollution which had, or if permitted, would have 
significant international or inter-provincial effects. 
Provincial powers would prevail in control of pollution 
originating in and only having significant effects within 


the province. 


In conclusion, although the above presents a disparate list 
of topics ranging from reform of the Senate to environmental 
management, it may be seen that all of these topics were 
linked as they were part of the important period of constitu- 
tional consultation that led to the Canadian Constitutional 
GhanteyYratavictoriabin L971. 
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FOREWORD 


The Constitutional Conference met in Victoria on 
June 14, 15 and 16, 1971. This was the seventh äin the 
series of conferences of First Ministers on the 
Constitution which began in February 1968. The meeting 
was held in Victoria on the invitation of the Prime 
Minister of British Columbia to mark the centennial of the 
province's entry into Confederation. 


The proceedings at the opening session of the 
Conference were broadcast on radio and television and 
given extensive national press coverage. The main 
objective of the meeting was to consider constitutional 
provisions to give effect to proposals for constitutional 
change which had been discussed during the course of the 
review. This was accomplished ina number of important 
areas so that it was possible, at the end of the 
Conference, to make public a draft Canadian Constitutional 


Charter which was to be immediately submitted to 
governments. The Charter contained specific 
constitutional provisions on political and language 


rights, the Supreme Court of Canada and other courts of 
Canada, legislative powers with respect to certain aspects 
of social policy, the territorial composition of Canada, 
regional disparities, federal-provincial consultation, 
procedures for the amendment of the Constitution and 
modernization. 


The Charter was subsequently approved by the 


Government of Canada and the governments of eight 
provinces. The Government of the Province of Quebec, 
however, did not give its approval to the document. The 
Government of Saskatchewan changed pursuant to the 


election of June 23, 1971, and thus far the present 
government has not taken a position on the Charter. 


HEADS OF DELEGATIONS 


The Right Honourable Pierre Elliott Trudeau, 
Prime Minister of Canada 


Honourable William G. Davis, Prime Minister of On Cane 
Honourable Robert Bourassa, Prime Minister of Quebec 
Honourable Gerald A. Regan, Premier of Nova Scotia 
Honourable Richard Hatfield, Premier of New Brunswick 
Honourable Edward Schreyer, Premier of Manitoba 


Honourable W.A.C. Bennett, Prime Minister and Minister 
of Finance of British Columbia 


Honourable Alexander B. Campbell, Premier and Minister 
of Development of Prince Edward Island 


Honourable D.V. Heald, Attorney General of Saskatchewan 
Honourable Harry E. Strom, Premier of Alberta 


Honourable J.R. Smallwood, Premier of Newfoundland 


vi 
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CONSTITUTIONAL CONFERENCE 
VICTORIA 


JUNE 14-16, 1971 


STATEMENT OF CONCLUSIONS 


The 7th meeting of the Constitutional Conference vas 
held in Victoria on June 14-16, 1971, on the occasion 
of the 100th anniversary of the entry of British 
Columbia into Confederation. 


The Conference discussions dealt with constitutional 
provisions as set forth in a Charter which is based on 
the consensus arrived at in the Working Session of the 
Constitutional Conference tn February 1971. While 
that consensus was the starting point, the 
negotiations at the Victoria Conference have been 
extensive and far-reaching. The First Ministers have 
agreed that the texts as drafted are of such 
importance that they should be reported _ to all 
governments for consideration. If che Charter, which 
is to be treated as a whole, is accepted, and this 
acceptance 1s communicated to the Secretary of the 
Constitutional .Conference by Monday, June 28th, 1971, 
governments will recommend the Charter to their 
Legislative Assemblies and, in the case of the federal 
government, to both Houses of Parliament. 


The acceptance of the Charter by both Houses of 
Parliament and by the Legislative Assemblies would 
enable the necessary action to be taken to patriate 
the Canadian Constitution, so that the power to amend 
and to enact constitutional provisions will rest 
exclusively with the Canadian people. 


The proposed Charter also contains the terms of a 
formula for amending the Constitution entirely within 
Canada, and a number of other provisions to be 
{ncorporated into the Constitution at the time of 
patriation. These provisions are concerned with 
certain basic political and language rights, regional 
disparities, the Supreme Court of Canada, federal- 
provincial consultation, and the repeal of reservation 
and disallowance, In addition, a number of steps 
would be taken to bring che language of the 
Constitution up to date, [Lncluding the renaming of 
certain enactments, and the deletion of spent and 
{rrelevant provisions, 
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The Constitutional Conference also discussed the 
subject of social pollcy. It apreed to include tin the 
proposed Charter an amendment to Section 94A of the 
B.N.A. Act by adding to its provisions family, youth 
and occupational training allowances. In addition, a 
uew sub-section is co be added requiring consultation 
by the Government of Canada with Provinces on any 
proposed legislation in relation to a matter covered 
by the revised section. 


An early meeting of First Ministers will be held to 
discuss all aspects of federal-provincial fiscal 
arrangements, including tax reform, shared-cost 
programmes, equalization and tax sharing. 


First Ministers expressed their appreciation to the 
Prime Minister of British Columbia for his hospitality 
in receiving the Conference in Victoria in his 
Province's centennial year. 
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CANADIAN CONSTITUTIONAL 


CHARTER 
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PART [I 


POLITICAL RIGHTS 


Art. 1 It is hereby recognized and declared that in 
Canada every person has the following fundamental 
freedoms: 


freedom of thought, conscience 

and religion, 

freedom of opinion and expression, 
and 

freedom of peaceful assembly and of 
association; 


and all laws shall be construed and applied so as not to 
abrogate or abridge any such freedon. 


ArTt.(2. No law of the Parliament of Canada or the 
Legislatures of the Provinces shall abrogate or abridge 
any of the fundamental freedoms herein recognized and 
declared. 


Art. 3. Nothing in this Part shall be construed as 
preventing such limitations on the exercise of the 
fundamental freedoms as are reasonably justifiable in a 
democratic society in the interests of public safety, 
order, health or morals, of national security, or of the 
rights and freedoms of others, whether imposed by the 
Parliament of Canada or the Legislature of a Province, 
within the limits of their respective legislative powers, — 
or by the construction or application of any law. 


Art. 4. The principles of universal suffrage and free 
democratic elections to the House of Commons and to the 
Legislative Assembly of each Province are hereby 
proclaimed to be fundamental principles of the 


Constitution. 


AGE, o% No citizen shall, by reason of race, ethnic or 
national origin, colour, religion or sex, be denied the 
right to vote in an election of members to the House of 
Commons or the Legislative Assembly of a Province, or be 
disqualified from membership therein. 


LT dt ee Every House of Commons shall continue for five 
years from the day of the return of the writs for choosing 
the House and no longer, subject to being sooner dissolved 
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by the Governor General, except that in time of real or 
apprehended war, invasion or insurrection, a House of 
Commons may be continued by the Parliament of Canada if 
the continuation is not opposed by the votes of more than 
one third of the members of the House. 


ALL. 17: Every Provincial Legislative Assembly shall 
continue for five years from the day of the return of the 
writs for the choosing of the Legislative Assembly, and no 
longer, subject to being sooner dissolved by the 
Lieutenant-Governor, except that when the Government of 
Canada declares that a state of real or apprehended war, 
invasion or insurrection exists, a Provincial Legislative 
Assembly may be continued if the continuation 18 not 
opposed by the votes of more than one thir) of the members 
of the Legislative Assembly. 


Art, 8. There shall be a session of the Parliament of 
Canada and of the Legislature of each Province at least 
vnce in every year, so that twelve months shall not 
intervene between the last sitting of the Parliament or 
Legislature in one session and its first sitting in the 
next session. 


Art. 9. Nothing in this Part shall be deemed to confer 
any legislative power on the Parliament of Canada or the 
Legislature of any Province. ‘ 
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PART II 


LANGUAGE RIGHTS 


Art. 10. English and French are the official languages 
of Canada having the status and protection set forth in 
this Part. 


Art. 11. A person has the right to use English and 
French in the debates of the Parliament of Canada and of 
the Legislatures of Ontario, Quebec, Nova Scotia, New 
Brunswick, Manitoba, Prince Edward Island and 
Newfoundland. 


Art. 12. The statutes and the records and journals of 
the Parliament of Canada shall be printed and published in 
English and French; and both versions of such statutes 
shall be authoritative. 


Art. 13. The statutes of each Province shall be printed 
and published in English and French, and where the 
Government of a Province prints and publishes its statutes 
in one only of the official languages, the Government of 
Canada shall print and publish them in the other official 
language; the English and French versions of the statutes 
of the Provinces of Quebec, New Brunswick and Newfoundland 
shall be authoritative. 


Art. 14. A person has the right to use English and 
French in giving evidence before, or in any pleading or 
process in the Supreme Court of Canada, any courts 
established by the Parliament of Canada or any court of 
the Provinces of Quebec, New Brunswick and Newfoundland, 
and to require that all documents and judgments issuing 
from such courts be in English or French, and when 
necessary a person is entitled to the services of an 
interpreter before the courts of the other Provinces. 


Art. 15. An individual has che right to the use of the 
official language of his choice in communications between 
him and the head or central office of every department and 
agency of the Government of Canada and of the Governments 
of the Provinces of Ontario, Quebec, New Brunswick, Prince 
Edward Island and Newfoundland. 


Arc. 16. A Provincial Legislative Assembly may 
1 


s 
resolution, declare that any part of Articles 13, 14, and 
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15 that do not expressly apply to that Province shall 
apply to the Legislative Assembly, and to any of the 
provincial courts and offices of the provincial 
departments and agencies according to the terms of the 
resolution, and thereafter such parts shall apply to the 


Legislative Assembly, courts and otfices specified 
according to the terms of the resolution; and any right 
conferred under this Article may be abrogated or 
diminished only in accordance with the procedure 


prescribed in Article 50. 


Art. 17. A person has the right to the use of the 
official language of his choice in communications between 
him and every principal . office of the departments and 
agencies of the Government of Canada that are located in 
an area where a substantial proportion of the population 
has the official language of his choice as its mother 
tongue, but the Parliament of Canada may define the limits 
of such areas and what constitutes a substantial 
proportion of the population for the purposes of this 
Article. 


Art. 18. In addition to the rights provided by this 
Part, the Parliament of Canada and the Legislatures of the 
Provinces may, within their respective legislative 
jurisdictions, provide for more extensive use of English 
and French. 


AGC. 197 Nothing in this Part shall be construed as 
derogating from or diminishing any legal or customary 
right or privilege acquired or enjoyed either before or 
after the coming into force of this Part with respect to 
any language that is not English or French. 
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PART III 


PROVINCES AND TERRITORIES 


Art. 20. Until modified under the authority of the 
Constitution of Canada, Canada consists of ten Provinces, 
named Ontario, Quebec, Nova Scotia, New Brunswick, 
Manitoba, British Columbia, Prince Edward Island, 
Saskatchewan, Alberta and Newfoundland, two Territories, 
named the Northwest Territories and the Yukon Territory? 
and such other territory as may at any time form part of 


Canada. 


Art. 21. There shall be a Legislature for each Province 
consisting of a Lieutenant-Governor and a Legislative 
Assembly, 
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PART IV 


SUPREME COURT OF CANADA 


Art. 22. There shall be a general court of appeal for 
Canada to be known as the Supreme Court of Canada. 


ALC. 129% The Supreme Court of Canada shall consist of a 
chief justice to be called the Chief Justice of Canada, 
and eight other judges, who shall, subject to this Part, 
be appointed by the Governor General in Council by letters 
patent under the Great Seal of Canada. 


Art. 24. Any person may be appointed a judge of the 
Supreme Court of Canada who, after having been admitted to 
the Bar of any Province, has, for a total period of at 
least ten years, been a judge of any court in Canada or a 
barrister or advocate at the Bar of any Province. 


AEC. 7297 At least three of the judges of the Supreme 
Court of Canada shall be appointed from among persons who, 
after having been admitted to the Bar of the Province of 
Quebec, have, for a total period of at least ten years, 
been judges of any court of that Province or of a court 
established by the Parliament of Canada or barristers or 
advocates at that Bar. 


Art. 26. Where a vacancy arises in the Supreme Court of 
Canada and the Attorney General of Canada is considering 
a person for appointment to fill the vacancy, he shall 
inform the Attorney General of the appropriate Province. 


Art. 27. When an appointment is one falling within 
Article 25 or the Attorney General of Canada has 
determined that the appointment shall be made from among 
persons who have been admitted to the Bar of a specific 
Province, he shall make all reasonable efforts to reach 
agreement with the Attorney General of the appropriate 
Province, before a person is appointed to the Court, 


Arc. 28. No person shall be appointed to the Supreme 
Court of Canada unless the Attorney General of Canada and 
the Attorney General of the appropriate Province agree to 
the appointment, or such person has been recommended for 
appointment to the Court by a nominating council described 
in Article 30, or has been selected by the Attorney 
General of Canada under Article 30. 
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Art. 29. Where after the lapse of ninety days from the 
day a vacancy arises in the Supreme Court of Canada, the 
Attorney General of Canada and the Attorney General of a 
Province have not reached agreement on a person to be 
appointed to fill the vacancy, the Attorney General of 
Canada may inform the Attorney General of the appropriate 
Province in writing that he proposes to convene a 
nominating council to recommend an appointment. 


Art. 30. Within chirty days of the day when the Attorney 
General of Canada has written the Attorney General of the 
Province that he proposes to convene a nominating council, 
the Attorney General of the Province may inform the 
Attorney General of Canada in writing that he selects 
either of the following types of nominating councils: 


(1) a nominating council consisting of the 
following members: the Attorney General of 
Canada or his nominee and the Attorneys General 
of the Provinces or their nominees; 


(2) a nominating council consisting of the 
following members: the Attorney General of 
Canada or his nominee, the Attorney General of 
the appropriate Pravince or his nominee and a 
Chairman to be selected by the two Attorneys 
General, and if within six months from the 
expiration of the chirty days they cannot agree 
on a Chairman, then the Chief Justice of the 
appropriate Province or if he is unable to act, 
the next senior judge of his court, shall name 
a Chairman; 


and if the Attorney General of the Province fails to make 
a selection within the thirty days above referred to, the 
Attorney General of Canada may select the person to be 
appointed. 


Art. 31. When a nominating council has been created, the 
Attorney General of Canada shall submit the names of not 
less than three qualified persons to it about whom he has 
sought the agreement of the Attorney General of the 
appropriate Province to the appointment, and the 
nominating council shall recommend therefrom a person for 
appointment to the Supreme Court of Canada; a majority of 
the members of a council constitutes a quorum, and a 
recommendation of a majority of the members at a meeting 
constitutes a recommendation of the council. 
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Wie. ‘327, For the purpose of Articles 26 to sai 
"appropriate Province" means, in the case of a person 
being considered for appointment to the Supreme Court of 
Canada in compliance with Article 25, the Province of 
Quebec, and in the case of any other person being so 
considered, the Province to the Bar of which such person 
was admitted, and if a person was admitted to the Bar of 
more than one Province, the Province with the Bar of which 
the person has, in the opinion of the Attorney General of 
Canada, the closest connection. 


APC Ses. Articles 26 to 32 do not apply to the 
appointment of the Chief Justice of Canada when such 
appointment is made from among the judges of the Supreme 
Court of Canada. 


Art. 34. The judges of the Supreme Court of Canada hold 
office during good behaviour until attaining the age of 
eeventy years, but are removable by the Governor General 
on address of the Senate and House of Commons. 


Are? *35. The Supreme Court of Canada has jurisdiction to 
hear and determine appeais on any constitutional question 
from any judgment of any court in Canada and from any 
decision on any constitutional question by any such court 
in determining any question referred to it, but except as 
regards appeals from the highest court of final resort in 
a Province, the Supreme Court of Canada may prescribe such 
exceptions and conditions to the exercise of such 
jurisdiction as may be authorized by the Parliament of 
Canada. 


Aritint36: Subject to this Part, the Supreme Court of 
Canada shall have such further appellate jurisdiction as 
the Parliament of Canada may prescribe. 


Art. 37. The Parliament of Canada may make laws 
conferring original jurisdiction on the Supreme Court of 
Canada in respect of such matters in relation of the laws 
of Canada ag may be prescribed by the Parliament of 
Canada, and authorizing the reference of questions of law 
or fact to the Court and requiring the Court to hear and 
determine the questions. 


Art. 38. Subject to this Part, the judgment of the 
Supreme Court of Canada in all cases is final and 
conclusive. 
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Art. 39. Where a case before the Supreme Court of Canada 
involves questions of law relating to the civil law of the 
Province of Quebec, and involves no other question of law, 
it shall be heard by a panel of five judges, or with the 
consent of the parties, four judges, at least three of 
whom have the qualifications described in Article 25, and 
if for any reason three judges of the Court who have such 
qualifications are not available, the Court may name such 
ad hoc judges as may be necessary to hear the case from 
among the judges who have such qualifications serving. on 
a superior court of record established by the law of 
Canada or of a superior court of appeal of the Province of 
Quebec. 


Art. 40. Nothing in this Part shall be construed as 
restricting the power existing at the commencement of this 
Charter of a Provincial Legislature to provide for or 
limit appeals pursuant to its power to legislate in 
relation to the administration of justice in the Province. 


Art. 41. The salaries, allowances and pensions of the 
judges of the Supreme Court of Canada shall be fixed and 
provided by the Parliament of Canada. 


Art. 42. Subject to this Part, the Parliament of Canada 
may make laws to provide for the organization and 
maintenance of the Supreme Court of Canada, including the 
establishment of a quorum for particular purposes. 
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PART V 


COURTS OF CANADA 


Art. 43. The Parliament of Canada may, notwithstanding 
anything in the Constitution of Canada, from time to time 
provide for the constitution, maintenance, and 


organization of courts for the better administration of 
the laws of Canada, but no court established pursuant’ to 
this Article shall derogate from the jurisdiction of the 
Supreme Court of Canada as a general court of appeal for 
Canada. 


PART VI 


REVISED SECTION 94A 


Art. 44. The Parliament of Canada may make laws tin 
relation to old age pensions and supplementary benefits 
including survivors’ and disability benefits irrespective 
of age, and in relation to family, youth, and occupational, 
training allowances, but uno such law shall affect the 
operation of any law present or future of a Provincial 
Legislature in relation to any such matter. 


Art. 45. The Government of Canada shall not introduce a 
bill in the House of Commons in relation to a matter 
described in Article 44 unless it has, at least ninety 
days before such introduction, advised the Government of 
each Province of the substance of the HOT AE legislation 
and requested its views thereon. 
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PART VII 


REGIONAL DISPARITIES 


Art. 46. The Parliament and Government of Canada and the 
Legislatures and Governments of the Provinces are 
committed to: j 


(1) the promotion of equality of opportunity and 
well being for all individuals in Canada; 


(2) the assurance, as nearly as possible, that 
essential public services of reasonable quality 
are available to all individuals in Canada; and 


(3) the promotion of economic development to reduce 
disparities in the social and economic 
opportunities for all individuals in Canada 
wherever they may live. 


Art. 47. The provisions of this Part shall not have the 
effect of altering the distribution of powers and shall 
not compel the Parliament of Canada or Legislatures of the 
Provinces to exercise their legislative powers, 


PART VIII 


FEDERAL-PROVINCIAL CONSULTATION 


Art. 48. A Conference composed of the Prime Minister of 
Canada and the First Ministers of the Provinces shall be 
called by the Prime Minister of Canada at least once a 
year unless, in any year, a majority of those composing 
the Conference decide that it shall not be held. 
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PART IX 


AMENDMENTS TO THE CONSTITUTION 


Art. 49. Amendments to the Constitution of Canada may 
from time to time be made by proclamation issued by the 
Governor General under the Great Seal of Canada when so 
authorized by resolutions of the Senate and House of 
Commons and of the Legislative Assemblies of at least a 
majority of the Provinces that includes 


(1) every Province that at any time before the 
issue of such proclamation had, according to 
any previous general census, a population of at 
least twenty-five per cent of the population 
of Canada; 


(2) at least two of the Atlantic Provinces; 


(3) at least two of the Western Provinces’ that 
have, according to the then latest general 
census, combined populations of at least fifty 
per cent of the population of all the Western 
Provinces. 


Att. 30. Amendments to the Constitution of Canada in 
relation to any provision that applies to one or more, but 
not all, of the Provinces may from time to time be made by 
proclamation issued by the Governor General under the 
Great Seal of Canada when go authorized by resolutions of 
the Senate and House of Commons and of the Legislative 
Assembly of each Province to which an amendment applies. 


ACC, 5). An amendment may be made by proclamation under 
Article 49 or 50 without a resolution of the Senate 
authorizing the issue of the proclamation if within ninety 
days of the passage of a resolution by the House of 
Commons authorizing its issue the Senate has not passed 
such a resolution and at any time after the expiration of 
the ninety days the House of Commons again passes the 
resolution, but any period when Parliament is prorogued or 
dissolved shall not be counted in computing the ninety 
days. 
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Art. 52. The following rules apply to the procedures for 
amendment described in Articles 49 and 50: 


(1) either of these procedures may be initiated by 
the Senate or the House of Commons or the 
Legislative Assembly of a Province; 


(2) a resolution made for the purposes of this Part 

may be revoked at any time before the issue of 

a proclamation authorized by it. v 

Art. 53. The Parliament of Canada may exclusively make 


lawa from time to time amending the Constitution of 
Canada, in relation to the executive Government of Canada 
and the Senate and House of Commons, 


Art. 54. In each Province the Legislature may 
exclusively make laws in relation to the amendment from 
time to time of the Constitution of the Province. 


Art. 55. Notwithstanding Articles 53 and 54, the 
following matters may be amended only in accordance with 
the procedure in Article 49; 


(1) the office of the Queen, of the Governor 
General and of the Lieutenant-Governor; 


(2) the requirements of the Constitution of Canada 
respecting yearly sessions of the Parliament of 
Canada and the Legislatures; 


(3) the maximum period fixed by the Constitution of 
Canada for the duration of the House of Commons 
and the Legislative Assemblies; 


(4) the powers of the Senate; 


(5) the number of members by which a Province is 
entitled to be represented in the Senate, and 
the residence qualifications of Senators; 


(6) the right of a Province to a number of members 
in the House of Commona not less than the 
number of Senators representing the Province; 
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(7) the principles of proportionate representation 
of the Provinces in the House of Commons 
prescribed by the Constitution of Canada; and 


(8) except as provided in Article 16, the 
requirements of this Charter respecting the use 
of the English or French language. 


Art. 56. The procedure prescribed in Article 49 may not 
be used to make an amendment when there is another 
provision for making such amendment in the Constitution of 
Canada, but that procedure may nonetheless be used to 
amend any provision for amending the Constitution, 
including this Article, or in making a general 
consolidation and revision of the Constitution. 

Att, 07: In this Part, “Atlantic Provinces" means the 
Provinces of Nova Scotia, New Brunswick, Prince Edward 
Island and Newfoundland, and “Western Provinces" means the 
Provinces of Manitoba, British Columbia, Saskatchewan and 
Alberta. | 
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PART X 


MODERNIZATION OF THE CONSTITUTION 


Art. 58. The provisions of this Charter have the force 
of law in Canada notwithstanding Guy law in force on ke 
day of its coming into force. 


Art .A°5 9". The enactments set out in the first column o 
the Schedule, hereby repealed to the extent indicated in 
the second column thereof, shall continue as law in Canada 
under the names set forth in the third column thereof and 
as such shall, together with this Charter, collectively be 
known as the Constitution of Canada, and amendments 
thereto shall henceforth be made only according to the 
authority contained therein. 


Art. 60. Every enactment that refers to an enactment set 
out in the Schedule by the name tin the first column 
thereof is hereby amended by substituting for that name 
the name in the third column thereof. 


Art. 61. The Court existing on the day of the coming 
into force of this Charter under the name of the Supreme 
Court of Canada shall continue as the Supreme Court of 
Canada, and the judges chereof shall continue in office as 
though appointed under Part IV except that they shall hold 
office during good behaviour until attaining the age of 
seventy-five years, and until otherwise provided pursuant 
to the provisions of that Part, all laws pertaining to the 
Court in force on that day shall continue, subject to the 
provisions of this Charter. 
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Enactments Extent of Repeal 


New Name 


British North 
America Act, 
30-31 Vict., 
CUS Ke Dis 


Long title; 
immediately 
sections 1, 
brackets in section 12; 
192720,1937,140,741,478250% 
words “and to Her Majesty's 
Instructions" and the words 


preamble; 
1867, 


Ce 3 5, 


the heading 
preceding section 1; 
the words between 
sections 


Constitution 
Act, 1867. 


the 


“or 


that he reserves the Bill for the 


Signification of the Queen's 
sections 
the words between 
sections 


Pleasure" in section 55; 
S68 D248 Os 
brackets in section 65; 
69 S70! PT 11027 OA 50 
17 227k, 879 2660. “TOR 1e ols; 
the words “the Disallowance 
Acts, and the Signification 
Pleasure on Bills reserved" 
the words 


76, 
86; 
of 
of 
and 


“of the Governor General 


for the Queen and for a Secretary 


of State, 
Years, 

Canada" 
of section 91; 
92; 94A; sections 101, 
10550106, 107,119 7120, 


in section 90; head 


103, 


1222 


of One Year for Two 
and of the Province for 


(1) 


head (1) of section 


104, 
121: 


the words between brackets in 


section 129; 
142; 
ceding section 146; 
147; the First Schedule; 
Second Schedule. 


sections 130, 


Long ticle; 
sections 3, 
Lon 16.7 18; 


An Act to amend and 
continue the Act 32 
and 33 Victoria 
chapter 3; and to 
establish and provide 
for the Government of 
che Province of 
Mauicoba, 1870, 33 
Vict.,1.c. 3. (Can, ). 


9, 
10? 


10, 12: 


20, 


11, 
25. 


Order of 
in Council admitting 13, 
British Columbia 

into the Union, dated 
the l6th day of May 
Lois 


Her Majesty The whole except terms 4, 
14 in the Schedule. 


134, 
the heading immediately pre- 
sections 146, 
the 


Enacting clause; 
19% 


9, 


141, 


Manitoba Act, 


14, 1870, 


British 
Columbia Terms 
of Union. 


10, 


Enactments 
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British North 
America Act, 1871, 
34-35 Vict., c. 28 
(U.K.), and all acts 
enacted under 
section 3 thereof. 


Order of Her Majesty 
in Council admitting 
Prince Edward Island 
into the Union, 
dated the 26th day 
of June, 1873. 


Parliament of 
Canada Act, 1875, 
38-39 Vict., 

ce 138 (USK.)-< 


Order of Her Majesty 
in Council admitting 
all British posses- 
sions and 
Territories in North 
America and islands 


adjacent thereto into 


the Union, dated the 
31st day of July, 
1880. 


British North 
America Act, 
49-50 Vict., 
(UK). 


1886, 
Ce 35 


Canada (Ontario 
Boundary) Act, 
1889, 52-53 
Vict., c. 28 
(U.K.) 


preamble, 
6. 


Long title; 
clause; sections 1, 


enacting Constitution 


Act, 1871, 


The whole, except the conditions in Prince Edway 
the Schedule relating to the Islank 
provision of steam service and Terms of Ung 
telegraphic communication between 

the Island and the mainland, the 


‘condition respecting the constitu- 


tion of the executive authority 
and the Legislature of the Province, 
and the condition applying the 


British North America Act, 1867 

to the Province. 

Long title; preamble, enacting Parliament gq 

clause. Canada Act, 
1875. 

The whole, except the last Adjacent 

paragraph. Territories 
Order. 


Constitution 
Act, 1886. 


Long title; section 3. 


Canada (Ontsf 
Boundary) Aa 
1889. a 


Long title; 
clause. 


preamble; enacting 


Enactments 
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Extent of Repeal 


New Name 


Canadian Speaker 
(Appointment of 
Deputy) Act, 1895, 


Session 2, 59 Vict., 


c. 2 CiieKs:))« 


Alberta Act, 1905, 
4-5 Edw. VII, ce 3 
(Can.). 


Saskatchewan Act, 
1905, 4-5 Edw. VII, 
ce 42 (Can.). 


British North 
America Act, 1907, 
7 Edw. VII, c. 11 
(U.K.). 


British North 
America Act, 1915, 
5-6 Geo. V, c. 45 
(UE 


British North 
America Act, 1930, 
20-21 Geo. V, co. 26 
(O.K.). 


Statute of West- 
minster, 1931, 22 


Geo. Vv, Co 4 (U.K.). 


in so far as it 
applies to Canada. 


British North 
America Act, 1940, 
3-4 Geo. V0; Ce 36 
(U.K adic 


British North 
America Act, 1943, 
7 Geo. VIS Ce 30 
CURE 


British North 
America Act, 1946, 
LO Geo. VE, Ce 63 
(LES, 


Long title; preamble, enacting 
clause, section 2. 


Long title; enacting clause, 


sections 4, 5, 6, 7, 12, 13, 15, 


16(2), 18, 19, 20, Schedule. 


Long title; enacting clause; 


sections 4, 5, 6, 7, 12, 13, 14, 
15, 16(2), 18, 19, 20, Schedule. 


Long title; preamble, enacting 
clause, section 2, Schedule. 


Long title; enacting clause, 
section 3. 


Long title; fourth paragraph of 
preamble, enacting clause, 
section 3. 


Long title; the words "and 


Newfoundland” in sections 1 and 
10(3); section 4 in so far as 
it applies to Canada; section 
1:01) 


Long title; preamble, enacting 
clause, section 2. 


The whole. 


Long title; preamble, enacting 
clause, section 2. 


Canadian Speaker 
(Appointment of 
Deputy) Act, 
1895. 


Alberta Act. 


Saskatchewan 
Act. 


Constitution 
Act, 1907. 


Constitution 
ACT, #1915. 


Constitution 
Act, 1930. 


Statute of 
Westminster, 
1931, 


Constitution 
Act, 1940, 


Constitution 
Act, 1946. 
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Enactments Extent of Repeal New Nane 
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British North Long title; third paragraph in Constitution 
America Act, 1949, preamble; enacting clause; Act, 1949. 
12 and 13 Geo. VI, sections 2, 3; terms 6(2), (3), 

cs tev chisel s 15 (2), 16712227, 104960287827, 285 


29 in the Schedule. 


British North The whole. 
America (No. 2) Act, 

1949 (U.K.)- 13 Geo. 

VE Ge BLEUS ke) 


British North Section 2. Constitution 
America Act, R.S.C., Act #419523 
1952, c. 304 (Can.). 

British North Long title; preamble; enacting Constitution 
America Act, 1960, clause; sections 2, 3. Act, 1960. 

CCIE LL © or hs bce ae 

(U.K.). 

British North Long title; enacting clause; Constitution 
America Act, 1964, section 2. Act, 1964. 


12 “And 13t° Elie. IT, 
Ce 73 (UKs jc. 


British North Section 2. Constitution 
America Act, 1965, Act, 1965. 
14 Eliz. 1 be Ce 4, 

Fart. L, (Can.). 
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The following extracts are from the final report of the 
Special Joint Committee of the Senate and of the House of 
Commons on the Constitution of Canada. The report is the 
result of a two year study undertaken to examine and report 
upon proposals for constitutional reform raised during the 


period 1968-1970. 


The Special Joint Committee held 145 public meetings, and 
received more than 8,000 pages of evidence. The Committee 
travelled extensively throughout Canada, visiting all Provinces 
and Territories, and heard the views and opinions of Canadians 
from all walks of life on the fundamental issues confronting 
Canada and its constitutional development. Included in this 
eviIdenceuwere nthe views of acknowledgediexperts on the Con- 


Si. cutcion. 


The length of the complete document prohibits its inclusion 
in a documentation kit in its entirety; we have therefore 
selected specific pages for your use. Pages 43-45 provide 

an interesting discussion of the distribution of powers. The 
summary of recommendations illustrates to the reader the vast 
scope of the proposals for constitutional reform dealt with 


by the Special Joint Committee. 
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Services 
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SUMMARY OF RECOMMENDATIONS 


PART I THE CONSTITUTION 


Chapter 1—Constitutional Imperatives 


1. Canada should have a new and distinctively Canadi- 
an Constitution, one which would be a new whole 
even though it would utilize many of the same parts. 


2. A new Canadian Constitution should be based on 
functional considerations, which would lead to great- 


er decentralization of. governmental powers. in all 


areas touching culture and social policy and to 
greater centralization in powers which have impor- 
tant economic effects at the national level. Functional 
considerations also require greater decentralization 
in many areas of governmental administration. 


Chapter 4—Patriation of the Constitution 


3. The Canadian Constitution should be patriated by a 
procedure which would provide for a simultaneous 
proclamation of a new Constitution by Canada and 
the renunciation by Britain of all joins over 
the Canadian Constitution. 


Chapter 5—Amendments to the Constitution 


4. The formula for amending: the Constitution ‘should 
be that contained in the Victoria Charter of June 
1971, which requires the agreement of the Federal — 


Parliament and a majority of the Provincial Legisla- 
tures, including those of: 


(a) every province which at any time has contained 


twenty-five per cent of the population of Canada; 
(b) at least two Atlantic Provinces; 
(c) at least two Western Provinces that have a com- 


bined population of at least fifty percent of the 
population of all the Western Provinces. 


Chapter 6— The Preamble to the Constitution 


5. The Canadian Constitution should have a preamble 


which would proclaim the. basic he Ma of 
Canadian federal democracy. 


PART II_THE PEOPLE 


Chapter 7—Self-Determination 


6. 


The preamble of the Constitution should recognize 
that the Canadian federation is based on the liberty 
of the person and the protection of basic human 
rights as a fundamental and essential purpose of the 
State. Consequently, the preamble should also recog- 
nize that the existence of Canadian society rests on 
the free consent of its citizens and their collective will 
to live together, and that any differences among 
them should be settled by peaceful means. 


. If the citizens of a part of Canada at some time 


democratically declared themselves in favour of a 
political arrangement which were contrary to the 
continuation of our present political structures, the 
disagreement should be resolved by political negotia- 
tion, not by the use of military or other coercive 
force. 


. We reaffirm our conviction that all of the Sols of 


Canada can achieve their aspirations more effective- : 
ly within a federal system, and we believe Canadians 
should strive to maintain such a system. 


Chapter 8-—Native Peoples 


9. 


10. 
11 


12. 


No constitutional changes concerning native peoples 
should be made until such time as their own organi- 
zations have completed their research into the ques- 
tion of treaty and aboriginal rights in Canada. 


The preamble of the new Constitution should affirm 


the special place of native peoples, including Métis, 


in Canadian life. 


Provincial governments should, where the popula- 
tion is sufficient, consider recognizing Indian lan- 
guages as regional languages. 


No jurisdictional changes should be made in 
administrative arrangements concerning Indians and 
Eskimos without consultation with them. 


Chapter 9—Fundamental Rights 


43; 


Canada should have a Bill of Rights entrenched in 
the Constitution, guaranteeing the political freedoms 


14. 


16. 


175 


18. 


19. 


20. 


Pa: 


of consciente anu iz-ilgion, of thought, opinion and 
expression, of peaceful assembly and of association. 


The Bill of Rignts should include a provision requir- 
ing fair and equitable representation in the House of 
Commons and in the Provincial Legislatures. 


. The right to citizenship, once legally acquired, should 


be made inalienable under the Bill of Rights. 


The individual person should be constitutionally pro- 
tected in his life, liberty and the security of his 
person so as not to be deprived thereof except in 
accordance with the principles of fundamental 
justice. 


The individual person should be constitutionally pro- 
tected against the arbitrary seizure of his property, 
except for the public good and for just 
compensation. 


The Constitution should prohibit discrimination by 
reason of sex, race, ethnic origin, colour or religion 
by proclaiming the right of the individual to equal 
treatment by law. 


Discrimination in employment, or in membership in 
professional, trade or other occupational associa- 
tions, or in obtaining public accommodation and ser- 
vices, or in owning, renting or holding property 
should also be dec’aved contrary to the Bill of Rights. 


Other provisions already contained in the Canadian 
Bill of Rights (1960) protecting legal rights should 
also be included in the Constitutional Bill of Rights: 
protection against unreasonable searches and sei- 
zures, the right to be informed promptly of the 
reason for arrest, the right to ccunsel, the right to 
habeas corpus, protection against self-crimination, 
the right to a fair hearing, the right to be presumed 
innocent and not to be denied reasonable bail with- 
out just cause, the right to an interpreter, the pros- 
cribing of retroactive penal laws or punishments, 
and the right not to be subjected to cruel and unusual 
punishment. 


The rights and freedoms recognized by the Bill of 
Rights should not be interpreted as absolute and 
unlimited, but should rather be exercisable to the 
extent that they are reasonably justifiable in a demo- 
cratic society. 


Chapter 10—Language Rights 


22. 


23. 


French and English should be constitutionally 
entrenched as the two official languages of Canada. 


The Constitution should recognize: 


(a) the right of any person to use either official 
language in the Federal and Provincial Legisla- 
tures and the Territorial Councils; 


(b) the right to have access in both official lan- 
guages to the legislative records, journals, and 
enactments of Canada, New Brunswick, Ontario, 
Quebec and the Territories; 


(c) the right to use either official language in deal- 
ing with judicial or quasi-judicial Federal bodies or 


24. 


25. 


26. 


27. 


28. 


with courts in New Brunswick, Ontario, Quebec 
and the Territories; 


(d) the right to communicate in either officiai lan. 
guage with Federal departments and agencies and 
with provincial departmental head offices or 
agency head offices in New Brunswick, Ontario 
Quebec and the Territories. 


All of the rights in recommendation 23 (b) (c) and (d) 
should also be exercisable in: 


(a) any Province where each language is the 
mother tongue of ten per cent af the population, 


(b) in any Province where the legislature deciares 
French and English the off.ial ianguages of the 
province. 


The Constitution should recognize pavents’ rignt ts 
have English or French provided as their cthizid’s 
main language of instruction in publiciy supported 
schools in areas where the language of their choice 1e 
chosen by a sufficient number of 5ersons ic jusufy 
the provision of the necessary facilities. 


We support the general objective of making French 
the working language in Quebec. We hope that 
through the studies being carried out in Quebec on 
this matter, this objective can be reached with que 
respect for certain Quebec Anglophone institutions, 
and taking into account the North American and 
world reality. 


The preamble to the Constitution should formally 
recognize that Canada is a multicuitura! country. 


The Constitution should explicitly recognize the right 
of Provincial Legislatures to confer equivalent status 
with the English and French languages on other tar. 
guages. Federal financial assistance tc suppor 
teaching or use of other languages 
appropriate. 


ie 
wouiG be 


Chapter 11—Regional Disparities 


29. 


30. 


The equitable distribution of income should be 
recognized in the preamble of the Constitution as a 
dynamic and humane objective of our sociai policy. 
Consequently, we agree with the princip'e stated in 
the Victoria Charter that: 


The Parliament and Government of Canada and 
the Legislatures and Governments of tne Provinces 
are committed to...the promotion of equality of 
opportunity and well-being for all individuals in 
Canada. 


We agree with the statement in the Victoria Charter 
that: 


The Parliament and Government of Canada ed 
the Legislatures and Governments of the Provinces 
are committed to... the assurance, as nearly as pos- 
sible, that essential public services of reasonable 
quality are available to all individuals in Canada. 


This objective should be recognized in the pre- 


amble of the Constitution. 


31. 


32. 


The preamble of the Constitution should provide that 
every Canadian should have access to adequate 
Federal, Provincial and municipal services without 
having to bear a disproportionate tax burden 
because of the region in which he lives. This recom- 
mendation follows logically from our acceptance of 
the principle of equality of opportunity for all 
Canadians. 


We completely accept the following objective as 
stated in the Victoria Charter: 


The promotion of economic development to reduce 
disparities in the social and economic opportunities 
for all individuals in Canada wherever they may 
live. 


As in the case of redistribution of income among 
individuals and for the same reasons, this objective 
should be recognized in the preamble of the 
Constitution. 


PART III—FEDERAL INSTITUTIONS 


Chapter 12—The Head of State 


33. 


34. 


Because of the state of divided opinion in Canada, 
the Committee does not recommend any change in 
the monarchical system at the present time. 


The Committee itself prefers a Canadian as Head of 
State, and supperts the evolutionary process by 
which the Governor General has been granted more 
functions as the Head of State for Canada. Eventual- 
ly, the question of retaining or abolishing the 
Monarchy will have to be decided by way of clear 
consultation with the Canadian people. 


Chapter 13—The Senate 


35. 


36. 


37. 


The present full veto power of the Senate over legis- 
lation should be reduced to a suspensive veto for six 
months according to the following formula: a bill 
may become law without the consent of the Senate 
(1) if the House of Commons, having once passed it, 
passes it again no less than six months after it was 
rejected or finally amended by the Senate, or, (2) if, 
within 6 months of third reading of a bill by the 
House of Commons the Senate has not completed 
consideration of it, and the House of Commons again 
passes it at any time after the expiration of the 6 
months, but any period when Parliament is proro- 
gued or dissolved shall not be counted in computing 
the 6 months. 


The investigating role of the Senate, which has 
gained more importance in recent years, should be 
continued and expanded at the initiative of the 
Senate itself, and the Government should also make 
more use of the Senate in this way. 


The Government should be entitled to introduce in 
the Senate all bills including money bills but exclud- 
ing appropriation bills, before their approval by the 
House of Commons, provided that, in the case of 
money bills, they should be introduced by the leader 
of the Government in the Senate on behalf of the 
Government. 


38. 


39. 


40. 


41. 
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The distribution of Senators should be as follows: 
Newfoundland 6, Prince Edward Island 4, Nova 
Scotia 10, New Brunswick 10, Quebec 24, Ontario 24, 
Manitoba 12, Saskatchewan 12, Alberta 12, British 
Columbia 12, the Yukon Territory 2, and the North- 
west Territories 2: a total of 130. 


All Senators should continue to be appointed by the 
Federal Government: as vacancies occur in the pre- 
sent Senate, one-half of the Senators from each Prov- 
ince and Territory should be appointec .n the same 
manner as at present; the other half from each Frov- 
ince and Territory should be appointed by the Feder- 
al Government from a panel of nominees submitted 
by the appropriate Provincial or Territorial 
Government. 


The personal requirements for appointment to the 
Senate should be limited to those required for eligi- 
bility as an elector in the Canada Elections Act, plus 
residence in the province for which a Senator is 
appointed. The Quebec structure of electoral divi- 
sions should be abolished. 


The compulsory retirement age for all new senators 
should be seventy years. Upon retirement, Senators 
should retain the right to the title and precedence of 
Senators and the right to participate in the work of 
the Senate or of its Committee, but not the right to 
vote or to receive the indemnity of Senators. 


Chapter 14—The House of Commons 


42. 


43. 


Chapter 15—The Supreme Court of Canada 
44. 


The mechanism of redistribution of seats in the 
House of Commons as well as the limitations implied 
in the 15 per cent rule and the Senate rule should be 
retained in the Constitution. The formula of 
representation, however, subject to our recommenda- 
tions on the Bill of Rights, should be the exclusive 
prerogative of the House of Commons, to be dealt 
with by ordinary legislation. 


Every House of Commons should continue for four 
years, from the day of the return of the writs for 
choosing the House and no longer, provided that, and 
notwithstanding any Royal Prerogative, the Gover- 
nor General should have the power to dissolve Par- 
liament during that period: 


(1) when the Government is defeated 


(a) on a motion expressing no confidence in the 
Government; or 


(b) on a vote on a specific bill or portion of a bill 
which the Government has previously declared 
should be construed as a motion of want of confi- 
dence; or 


(2) when the House of Commons passes a resolu- 
tion requesting dissolution of Parliament. 


1 


The existence, independence and structure of the 
Supreme Court of Canada should be provided for in 
the Constitution. 


45. 


46. 


Consultation with the Provinces on appointments to 
the Supreme Court of Canada must take place We 
generally support the methods of consultation pro- 
posed in the Victoria Charter, but the Provinces 
should also be allowed to make nominations to the 
nominating councils which would be set up under the 
Victoria proposals if the Attorney-General of Canada 
and the Attorney-General of a province fail to agree 
on an appointee. 


The Provinces should be given the right to withdraw 
appeals in matters of strictly provincial law from the 
Supreme Court of Canada and to vest final decision 
on such matters in their own highest courts, thus 
leaving to the Supreme Court of Canada jurisdiction 
over matters of Federal law and of constitutional 
law, including the Bill of Rights. The issue of wheth- 
er a matter was one of strictly provincial law would 
be subject to determination by the Supreme Court of 
Canada. 


Chapter 16—The National Capital Area 


47. 


48. 


There should be a movement by stages towards the 
possible creation of an autonomous Canadian 
Capital. 


The Canadian Capital should be generally the areas 
of Ontario and of Quekb.. now defined in the 
schedule to the Nation Zapital Act (1959). 


PART IV—THE GOVERNMENTS 


Chapter 17—The Division of Powers 


49. 


50. 


51. 


The use of exclusive lists of Federal and Provincial 
powers, but with an extended list of concurrent 
powers, should be continued. 


Concurrent powers which predominantly affect the 
national interest should grant paramountcy to the 
Federal Parliament and those which predominantly 
affect Provincial or local interests should grant para- 
mountcy to the Provincial legislatures. 


The Constitution should permit the delegation of 
executive and administrative powers (as at present), 
but not of legislative powers except where expressly 
specified in this Report. 


Chapter 18—The General Legislative Power of 
Parliament 
52. The ‘‘Peace, Order, and good Government” power 


53. 


should be retained in the Constitution as an expres- 
sion of the overriding Federal legislative power over 
matters of a national nature. 


Since the Federal General Legislative Power is coun- 
terbalanced by a Provincial power over matters of a 
Provincial or local nature, there is no place for a 
purely residuary power. 


Chapter 19—Taxing Powers 


54. 


Generally speaking and subject to recommendation 
55, we endorse the principle that the Federal and 


55. 


Provincial Governments should have access to al} 
fields of taxation. However, in order to bring about a 
division of revenues that may accurately reflect the 
priorities of each government, there should be Feder. 
al-Provincial consultations to determine the most 
equitable means of apportioning joint fields of taxa- 
tion in the light of: 


(a) the projected responsibilities of each level of 
government in the immediate future; 


(b) the anticipated increases in their respective 
expenditures; 


(c) economic and administrative limitations, such 
as preserving sufficient leverage for the Federa! 
Government, by means of its taxation system, to 
discharge effectively its function ~ managing the 
economy. 


Provincial legislatures should have the right to 
impose indirect taxes provided that they do not 
impede interprovincial or international trade and do 
not fall on persons resident in other Provinces. These 
limitations could be satisfied by tax collection 
through an interprovincial or Federal-Provincial col. 
lection agency, or by tax collection agreements. 


Chapter 20—The Federal Spending Power 


56. 


i 


58. 


The power of the Federal Parliament to make condi- 
tional grants for general Federa!l-Provincial (shared. 
cost) programs should be subject to the establish- 
ment of a national consensus both for the institution 
of any new program and for the continuation of any 
existing one. A consensus would be established by 
the affirmative vote of the Legislatures in three of 
the four regions of Canada according to the follaw 
ing formula: the vote of the Legislatures in the Atlan. 
tic region would be considered to be in the affirma- 
tive if any two of the Legislatures of Nova Scotia, 
New Brunswick or Newfoundland were in favour, 
the vote of the Legislatures of the Western region 
would be considered to be in the affirmative with the 
agreement of any two of the four Legislatures. The 
consensus for existing joint programs should be 
tested every 10 years. 


If a Province does not wish to participate in a pro- 
gram for which there is a national consensus, the 
Federal Government should pay the Government of 
that Province a sum equal to the amount it would 
have cost the Federal Government to implement the 
program in the Province. However, a tax collection 
fee of about 1 per cent, equivalent to the cosi of 
collecting the money paid to the Province, should be 
deducted from the amount paid to such non-par-. 
ticipating Provinces. 


In order that the objectives of joint programs may be 
more effectively realized, conditional Federal grants 
should preferably be based on the cost of the pro- 
grams in each Province. However, since a 50-50 cost- 
sharing formula, when applied to the expenditures 
made in each Province, constitutes too great an 
incentive in high-income Provinces, conditional] Fed- 
eral grants should not be made for that portion of 
Provincial expenditures which lies above the nation 
al average cost of the service. The maximum per 
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capita amount to which a Province would be entitled 
would thus correspond to the per capita national 
expenditure, and additional expenditures by a Pro- 
vincial Government would in no way increase the 
Federal grant to that Province. 


Chapter 21—Intergovernmental Relations 


59. 


60. 


61. 


62. 


63. 


More communication and fuller cooperation among 
all levels of government are imperative needs. The 
achievement of these ends involves the improvement 
and simplification of the means of liaison and, where 
necessary, the creation of new mechanisms. 


The Constitution should provide for a Federal-Pro- 
vincial Conference of First Ministers to be called by 
the Prime Minister of Canada at least once a year 
unless in any year a majority of the First Ministers 
decide to dispense with the Conference. 


The Federal Government should appoint a Minister 
of State for Intergovernmental Affairs to respond to 
the political challenges and opportunities resulting 
from closer intergovernr-: ..ta: relationships. 


A permanent Fede:ai-f:ovincial secretariat for 
intergovernmental relatiors should be established. 


A tri-level conference among Federal, Provincial and 
Municipal governments should be called at least once 
a year. 


Chapter 22—Municipalities 


64. 


65. 


66. 


67. 


68. 


While we recognize the difficulties of larger cities in 
providing for their needs, financing their programs 
and determining their own priorities, as well as in 
negotiating with the Provincial and Federal Govern- 
ments on works which seriously affect municipal 
planning, and also their need for more status and 
more autonomy in order to achieve these goals, we 
do not see how these matters can be entrenched in 
the Constitution. They should be negotiated between 
the cities and the Provincial Governments under 
whose jurisdiction they fall. 


The municipalities in each Province, in conjunction 
with their provincial and national bodies, should 
determine which representatives from what 
municipalities would attend the annual tri-level con- 
ferences we have recommended in Recommendation 
63. 


Such tri-level meetings would not have the power of 
veto over any Federal or Provincial programs but 
would rather operate by way of moral suasion. 


In the light of the injustice done municipalities by 
their having to rely on the property tax for the bulk 
of their revenue, there should be a sharing of tax 
fields between Governments that would allow 
municipalities direct access to other sources of 
revenue. 


Where feasible, representatives of municipalities 
should meet with other levels of government to dis- 
cuss common problems particularly in the area of 
economic planning through representation at meet- 
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ings of the Ministers of Finance and Provincial 
Treasurers. 


Chapter 23—The Territories 


69. 


70. 


71. 


The objective of Government policy for the Yukon 
and the Northwest Territories should be the foster- 
ing of self-government and provincial status. 


The provisions of the British North America Act, 
1871, section 2, which provide for the admission of 
new provinces by action of the Federal Government 
alone, should be continued, provided that no territo- 
ry should become a province without its consent. 


The Yukon and the Northwest Territories shouid 
each be entitled to representation in the Senate. 


Chapter 24—Offshore Mineral Rights 


72. 


73. 


74. 


The Federal Government should have proprietary 
rights over the seabed offshore to the limit of Cana- 
da’s internationally recognized jurisdiction, and the 
Federal Parliament should have full legisiative juris- 
diction over this subject matter. 


There should be no constitutional provision as to the 
sharing of the profits from the exploitation of seabed 
resources. Nevertheless, we feel strongly that the 
Federal Government should share the profits of 
seabed development equally with the adjacent coast- 
al Province rather than with all of the Provinces. 


Sable Island should be recognized by the Constitu- 
tion as part of the Province of Nova Scotia. 


Chapter 25—International Relations 


75. 


76. 


77: 


78. 


79. 


80. 


Section 132 of the British North America Act should 
be repealed. 


The Constitution should make it clear that: the Fed- 
eral Government has exclusive jurisdiction over for- 
eign policy, the making of treaties, and the exchange 
of diplomatic and consular representatives. 


All formal treaties should be ratified by Parliament 
rather than by the Executive Branch of Government. 


The Government of Canada should, before binding 
itself to perform under a treaty an obligation that 
deals with a matter falling within the legislative 
competence of the Provinces, consult with the Gov- 
ernment of each Province that may be affected by 
the obligation. 


The Government of a Province should remain free 
not to take any action with respect to an obligation 
undertaken by the Government of Canada under a 
treaty unless it has agreed to do so. 


Subject to a veto power in the Government of 
Canada in the exercise of its exclusive power with 
respect to foreign policy, the Provincial Govern- 
ments should have the right to enter into contracts, 
and administrative, reciprocal and other arrange- 
ments with foreign states, or constituent parts of 
foreign states, to maintain offices abroad for the 
conduct of Provincial business, and generally to 
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cooperate with the Government of Canada in its 
international activities. 


PART V—SOCIAL POLICY 


Chapter 26—Social Security 


81. In the area of social security, there should be 
a greater decentralization of jurisdiction with a 
view to giving priority to the Provinces according to 
recommendations 82, 83 and 84. 


82. With respect to social services, the present exclusive 
jurisdiction of Provincial Legislatures should be 
retained. 


83. With respect to income insurance (including the 
Quebec and Canada Pension Plans), jurisdiction 
should be shared according to the present section 
94A of the British North America Act, subject to the 
following exceptions: 


(1) Workmen's Compensation should be retained 
under the exclusive jurisdiction of the Provincial 
Legislatures; 


(2) Unemployment Insurance should be retained 
under the exclusive jurisdiction of the Canadian 
Parliament. 


84. With respect to income support measures: 


(1) Financial social assistance (Canada Assistance 
Plan, allowances to the blind, disability allowances, 
unemployment assistance) should be under the 
exclusive jurisdiction of the Provincial Legisla- 
tures; 


(2) Veterans’ allowances and allowances to 
Eskimos and Indians living on reserves should con- 
tinue to be the exclusive responsibility of the 
Canadian Parliament; 


(3) Demographic grants (old age pensions, family 
allowances and youth allowances) and guaranteed 
income payments (guaranteed income supplement) 
should be matters of concurrent jurisdiction with 
limited Provincial paramountcy as to the scale of 
benefits and the allocation of Federal funds among 
these income support programs. Thus the Federal 
Parliament would retain concurrent power to 
establish programs and to pay benefits to individu- 
als under these programs. However, a Province 
would have the right to vary the national scheme 
established by Parliament with respect to the allo- 
cation within the Province between the various 
programs of the total amount determined by the 
Federal Government and with respect to the scale 
of benefits paid to individuals within the Province 
according to income, number of children, etc., 
within each program; provided that the benefits 
paid to individuals under each program should not 
be less than a certain percentage (perhaps half or 
two-thirds) of the amounts which would be paid 
under the scheme proposed by the Federal 
Government. 


Chapter 27—Criminal Law 


85. 


86. 


Since we believe that each Province should be able to 
regulate the conduct of its own people in such mat- 


ters as the operation of motor vehicles, Sunday 
observance, betting and lotteries, the Federal Parlia. 


ment should have the right to delegate even to a 
single Province legislative jurisdiction over any part 
of the criminal law. 


Because there is some ambiguity resulting from cur- 
rent practice, if not from the Constitution, the Feder. 
al power over the administration of criminal justice 
should be made clear so that the Federal Parliament 
would be seen to have clear and undoubted jurisdic. 
tion to enforce its own laws in the criminal field. 


Chapter 28—Marriage and Divorce 


87. 


In keeping with our principle of control by the Prov. 
inces of their social destiny, the jurisdiction over 
“Marriage and Divorce” should be transferred to the 
Provincial Legislatures, subject to an agreed 
common definition of domicile. 


Chapter 29—Education 


88. 


89. 


Education as such should remain an exclusively Pro- 
vincial power as at present, subject to the guarantees 
for minorities set out elsewhere in this Report. 


The Provinces should create a permanent office for 
cooperation and coordination in education, and Fed- 
eral participation should be confined to the area of 
Federal jurisdiction over the education of native peo- 
ples, immigrants, and defence personne! and 
dependents. 


Chapter 30—Communications 


90. 


91. 


The Parliament of Canada should retain exclusive 
jurisdiction over the means in broadcasting and 
other systems of communication. 


The Provinces should have exclusive jurisdiction 
over the program content in provincial educational 
broadcasting, whatever means of communication is 
employed. 


PART VI—THE REGULATION OF THE ECONOMY 


Chapter 31—Economic Policy 


92. The Federal Parliament and Government should 


retain the primary responsibility for general econom- 
ic policy designed to achieve national economic 
goals. This means that they must have sufficient 


‘economic powers to regulate the economy through 


structural, monetary and fiscal policies. 
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93. National economic policies should take more account 


94. 


of regional objectives through coordinating mech- 
anisms between governments and through considera- 
ble administrative decentralization in the operation 
of the Federal Government and its agencies. 


Provincial and municipal governments should also 
take more account of national economic objectives. 


Chapter 32—Trade and Commerce 


95. 


Parliament should have exclusive jurisdiction over 
international and interprovincial trade and com- 
merce, including the instrumentalities of such trade 
and commerce. Intraprovincial trade and commerce 
should remain under the jurisdiction of the Provin- 
cial Legislatures. 


Chapter 33—Income Controls 


96. 


In cases of national emergency, as defined by the 
Parliament of Canada, the Provinces should delegate 
to the Federal Parliament all additional powers 
necessary to control prices, wages and other forms of 
income, including rent, dividends and profits, to 
implement its prime responsibility for full employ- 
ment and balanced economic growth. 


Chapter 34—Securities and Financial Institutions 


97. 


98. 


The matter of securities regulation, which has hither- 
to been under provincial jurisdiction, should become 
a concurrent jurisdiction with paramountcy in the 
Federal Parliament. 


Where financial institutions (trust companies, insur- 
ance companies, finance companies, credit unions, 
caisses populaires) do business in more than one 
province, they should have to meet national stand- 
ards as defined by the Federal Parliament; where 
they confine their activities to a single province, the 
Province should retain exclusive jurisdiction. 
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Chapter 35—Competition 


99. 


The Federal Parliament ought to have a concurrent 
power with the Provincial Legislatures over competi- 
tion in order that the regulation of unfair competi- 
tion in all its aspects be subject to the national inter- 
est. In the event of conflicting legislation, the federal 
legislation should be paramount. 


Chapter 36—Air and Water Pollution 


100. 


101. 


102. 


Control over the pollution of air and water should be 
a matter of concurrent jurisdiction between the Pro- 
vincial Legislatures and the Federal Parliament, and, 
as in section 95 of the British North America Act, the 
powers of the Federal Parliament should be 
paramount. - 


The concurrency of jurisdiction over the air and 
water pollution would necessitate both Federal-Pro- 
vincial and Province-to-Province planning and co- 
ordination of programs. 


We endorse the work of the Resources Ministers 
Council as a means of continuing consultation on 
matters of renewable resources. 


Chapter 37—Foreign Ownership and Canadian Indepen. 
dence 


103. 


104. 


105. 


The power of the Federal Parliament with respect to 
aliens should be clarified to ensure that Parliament 
has paramount power to deal with problems of for- 
eign ownership. 


The Federal Parliament should have the clear power 
to nationalize industry and expropriate land threat- 
ened by foreign takeovers or control contrary to the 
national interest. 


The Federal Parliament should have jurisdiction 
over citizenship, and that power should include the 
power to promote national unity and a national spirit 
and to create institutions for these purposes. 
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ABSENCE OF A GENERAL AMENDING FORMULA IN 1867 


The British North America Act of 1867 was the 
fuurth new constitution adopted by the British Parliament 
for 'Canada" in the space of 93 years, following the 
Quebec Act of 1774, the Constitutional Act of 1791 and 
the Union Act of 1840. 


The three colonies that were joined together 
in 1867 as four "provinces" had had internal self- 
government for some twenty years but there was no thought 
that they or the new "Canada" were or would be independent 
of Britain. It was consistent with the facts of the 
situation that the constitution was, like its predecessors, 
a statute of the British Parliament. If it did not work 
out (as its predecessors had not), it could be altered or 
completely replaced by the British Parliament. There 
was no precedent for an amending procedure for a British 


statute by a colony so the omission was not strange. 


The British North America Act was not totally 
unamendable in Canada. There was no general amending 
formula and the Parliament of Canada was not empowered 
to modify its own constitution. However, a number of 
specific provisions of the Act bore a qualification such 
as: "Until the Parliament of Canada otherwise provides", 
"Unless altered by the Parliament of Canada", "Until the 
Legislature of Ontario or of Quebec otherwise provides" 


or "Until altered by the Lieutenant Governor in Council". 


In addition section 92(1) of the Act provided that 
the Legislatures of the provinces might amend their own 
constitutions, except as regards the Office of Lieutenant 


Governor. 


It was not until more than thirty years after the 
Canadian feceration was begun that the next one was 
established in Australia in 1901. The concept of a 
"dominion" as something more self-governing and more 
independent than a colony gradually developed but it was 
not until the Balfour Report of 1926 that the principle 
was enunciated of the equality of status of Britain, 

Canada and the other Weudtties that formed the new 
"Commonwealth". This principle was embodied in the Statute 
of Westminster of 1931, which provided for the independent 
status of the Commonwealth countries. As part of that 
independence, British legislation would no longer apply 

to a Dominion unless the Dominion asked that it should. 
Section 7 of the Statute of Westminster, however, excepted 
the British North America Acts, 1867 to 1930, from the 
general removal of Canada from British legislative authority 
because the governments of Canada and the provinces could 


not agree upon a formula for constitutional amendment. 


uae THE CURRENT SITUATION WITH RESPECT TO 
CONSTITUTIONAL AMENDMENT 


As mentioned above, the British North America 
Act did specifically provide for the eventual alteration 
of certain provisions of the Act. In addition, the 
Legislatures of the provinces could amend their own 
constitutions except as regards the Office of Lieutenant 
Governor under section 92(1) of the British North America 


Act. 


The British North America Act was amended in 1949 
to grant to the Parliament of Canada the power to amend 
"the Constitution of Canada", with certain exceptions, 
under a new section 91(1). This was done pursuant to an 
Address passed by the two Houses of the Canadian Parliament 
without consultation with the provinces. The new section 
specifically reserves certain matters from the general 
authority of the Parliament of Canada to amend the 


constitution. Generally, those matters are: 


a) changes in the distribution of legislative 


authority; 


b) changes to the rights and privileges 
constitutionally granted to the Legislatures 


or governments of the provinces; 


c) the rights and privileges granted to any 


class of persons with respect to schools; 


d) the use of the English or of the French 


language; 


e) the requirement that there be at least one 
session of Parliament annually and that no 
House of Commons continue for more than five 
years from the day of the return of the Writs 
(except if not opposed by more than one third 
of the members of the House in time of war, 


invasion or insurrection). 


If an amendment were required in these excepted 
areas, it was and remains necessary to ask the British 
Parliament to adopt the appropriate legislation. The 
areas covered by these exceptions are among the most 


important parts of the constitution. 


TLL PREVIOUS ATTEMPTS TO "PATRIATE" THE BRITISH 
NORTH AMERICA ACT 


The publication of the Balfour Report in 1926 
opened the door for Canada to remove itself completely 
from the legislative authority of the British Parliament. 
The principal problem to be resolved was that of finding 
an amending formula for the British North America Act 


when "patriating" it. 


1) The first attempt to solve the problem occurred 
in 1927 at a Dominion-Provincial Conference. The Conference 
examined an opinion submitted by the Minister of Justice, 
Ernest Lapointe, which involved patriation with a special 
amending formula. Agreement of all participants was not 


forthcoming and the matter was kept under consideration. 


21) The second attempt to resolve the matter of 


"natriation" was at the Dominion-Provincial Conference 
held in April 1931, which was convened in response to 
representations by Ontario. Unable to obtain agreement 
on a special amending formula and conscious of the desire 
of the provinces to maintain their jurisdiction, Prime 
Minister Bennett introduced a resolution into the House 
of Commons on June 30th, 1931, subsequently approved by 
the Senate, and forwarded to London requesting that the 
British North America Acts, 1867-1930, be excepted from 
the terms of the proposed Statute of Westminster which 
would allow a Dominion to remove itself from the authority 


of British legislation. 


3) The third attempt to deal with the matter occurred 
in January 1935, when the House of Commons established 
a Special Committee to enquire into the need to amend the 
British North America Act and the procedure for amendment. 
The Committee held ten sessions but did not propose a 


procedure for amendment in its report. 


4) The fourth attempt originated in the Dominion- 
Provincial Conference of 1935 which established a sub- 
Conference on constitutional questions under the Chairmanship 
of the Minister of Justice, Ernest Lapointe. Following a 
recommendation of the sub-Conference, a Continuing Committee 
on Constitutional Questions was convened on January 28th, 
1936. The Committee devised an amending formula incorporating 
elements of flexibility and entrenchment but it was not 


adopted. 


S) The fifth attempt to deal with the matter was limited 
to the question of the power of the federal Parliament 
to amend the constitution of Canada, except for five 
protected categories (see No. 2: The current situation 
with respect to constitutional amendment). The federal 
Parliament unilaterally requested that the British 
Parliament pass the British North America Act 1949 (No. 2) 
which would grant this power to the Parliament of Canada 


under a new section 91(1). This was done. 


6) The sixth attempt occurred in 1950, when a 
Constitutional Conference was convened in Ottawa in 
January and continued its work in Quebec City in 
September. It was subsequently suspended because of the 


Korean crisis and the work was not resumed. 


7) A seventh attempt was inaugurated in July, 1960, 
at the Dominion-Provincial Conference in Ottawa. The 
Conference of Attorneys-General met four times during 
the succeeding fourteen months. At first the Minister 
of Justice, E.D. Fulton, suggested that the authority 
to amend the Constitution of Canada in all respects not 
now amendable in Canada be transferred to the Parliament 
of Canada subject to the consent of the Legislatures of 
all the provinces. It was generally felt however that a 
less rigid formula could be found. A formula was devised 
in November of 1961, but some differences of view remained 


and the plan was not carried through. 


8) An eighth attempt began at the suggestion of 

Prime Minister Pearson in June 1964. Premier Manning of 
Alberta, on behalf of the Premiers, informed the Prime 
Minister of the belief that general agreement could be 
achieved on the basis of the 1961 proposal. At a Federal- 
Provincial Conference held in October, 1964, a modified 
version of the 1961 proposal was approved in principle, 
but subsequently it failed to get unanimous support and 


consideration was postponed indefinitely. 


9) A ninth attempt began with the Federal-Provincial 
Conference of February, 1968, which became a continuing 
Constitutional Conference. The Constitutional Conference, 
with its various committees of ministers and officials 
and its sub-committees, operated from 1968 until the 
Victoria Charter was presented at Victoria in June, 1971. 
The Charter provided for a "patriation" procedure, an 
amending formula to which all governments there represented 
agreed, and a number of changes in substantive areas, 
as well as for the modernization of the constitution. 
Quebec was not prepared to proceed with the full Charter 


and action was suspended. 


LV THE PROPOSAL, OP APRIL, 1975 


At a dinner attended by the First Ministers on 
April 9th, 1975, the Prime Minister of Canada proposed 
that they should proceed at an early date to "patriation" 
of the British North America Act on the basis of the 
amending formula agreed to at Victoria in 1971 for those 
purts of the constitution which cannot now be amended in 
Canada. He suggested that this should be done without 
reopening, at that time, any substantive questions of 
constitutional revision. Those would be left for action 
after the amending procedure had been established and the 


constitution had been "patriated". 


Procedure for "Patriation" 


The procedure for "patriation" discussed in 
February, 1971, contemplated three main steps: approval 
by the Legislatures of the provinces and by both Houses 
of Parliament; legislation by the British Parliament and, 
finally, the issue of a Proclamation by the Governor 
General. The legislation by the British Parliament would 
provide the legal validity for the Canadian proclamation 
and its provisions about the procedure of amendment. It 
would ulso provide that no future British law should have 
application to Canada and would make consequential repeal 
or amendment of British statutes affecting the Canadian 
constitution. The issuance of the proclamation by the 
Governor General would coincide with the effective date 
of the British legislation. Once all this had been done, 
one would have full and complete capacity to deal with 


the constitution in Canada. 


The Victoria Amending Formula 


The amending formula approved at Victoria 
(less Articles 53, 54 and SS which would constitute 
substantive amendments of the BNA Act), basically provided 
that the Legislative Assembly of a Province or either the 
Senate or the House of Commons could initiate a resolution 
for amendment of the constitution. If the amendment 
applied to one or more, but not all of the provinces, 
it might be made when authorized by resolutions of the 
Senate and House of Commons and the Legislative Assembly 
of each province concerned. For other amendments, the 
amendment would have to be authorized by resolutions 
of the Senate and House of Commons and by the Legislative 


Assemblies of a majority of the provinces including: 


i) any province that had, at any time prior 
to the proclamation according to any previous 
general census, a population of at least 
twenty five per cent of the population of 


Canada, 


ii) of at least two of the Atlantic provinces 


and, 


iii) of at least two of the Western provinces 
that have, according to the then latest 
general census, combined populations of at 
least fifty per cent of the population of 


all the Western provinces. 


If the Senate, under either formula, did not pass a 
resolution within ninety days of a resolution being passed 


by the House of Commons, the House of Commons could pass 


the resolution again after the expiry of ninety days 
and thus authorize the Governor General on behalf of 


the Parliament of Canada to issue a proclamation. 


The amending formula had been approved at the 
Victoria Conference without the dissent of any province. 
It was because of that general agreement that the Prime 
Minister hoped it could be re-affirmed and made the basis 


of early agreement on "patriation". 


On the occasion of the discussion in April, 1975, 
the Premier of Quebec indicated that his province could 
not agree to 'patriation" on the basis proposed without 
cultural guarantees. In the course of subsequent discussions 
other First Ministers suggested further additions to 
"patriation" plus the amending formula. These included 
the parts of the Victoria Charter concerning the Supreme 
Court and regional disparities. Some Western First 
Ministers queried the population qualification in the 
amending formula for Western provinces. No such qualification 


applies to the Atlantic provinces. 


If all provincial governments agree to the amending 
formila (with or without the population qualification for 
the Western provinces), to appropriate cultural guarantees, 
to the provisions respecting the Supreme Court and to the 
provisions respecting regional disparities, one could 
proceed towards "patriation" according to the procedure 
outlined in February, 1971. This is the solution that 


is proposed by the federal government. 


Vv INFORMATE LON RESPECTING TMI OPTIONS VOR UNLLATERAL 


— —— = 


ACTTON RATSHD TH VUE PRIM MINISTERTS LETTER March 31, 1976 


(a) Simple "patriation" 
(i) Description 


1 The British Parliament would be requested to pass 
a statute ending its capacity to legislate in any way 


with respect to Canada. 


Canada would thus be put in the same position 


IN 


that other self-governing members of the Commonwealth 
(Australia, New Zealand, etc.) have been in since 1931 - 


since the passing of the Statute of Westminster. 


: At the same time provisions would be made that, 


Jw 


until agreement on an amending formula is reached by the 
federal and provincial governments, an interim formula 
could be used. That interim formula would apply only to 
those parts of the Canadian Constitution which are not 

now amendable in Canada. It would provide that amendments 
to those parts of the Constitution would be made when 
Parliament and all the provincial legislatures agreed to 
tae amendment. It would then be possible for all amend- 
ments to the Canadian Constitution to be carried out in 


Canada entirely by Canadian governments. 


4. Discussions between the st ns and provincial 
governments about the redistribution of legislative powers, 
and other substantive changes to the Constitution could 
proceed in the future, as and when time is available. 

When agreement was finally reached, it could be implemented 
in Canada without going to the United Kingdom to ask for 


an amendment by the British Parliament. 


(ii) History 
5. Proceeding to patriate the Constitution 
before settling on a final amending formula is not a new 
suggestion. It was suggested by the Hon. E.D. Fulton, 
Minister of Justice, in October, 1960 to the Constitu- 
tional Conference of Attorneys-General. The suggestion 
was not adopted because it was believed that an amending 
formula acceptable to all governments, would be found at 
once. 

The procedure was suggested by some provinces 
during the course of the Constitutional Review in September, 
1970. Again it was set aside because it was thought 
that the unanimous consent of all governments to a com- 


prehensive amending formula would soon be forthcoming. 


(iia). bo ceer 
6. There is, of course, a chance of never getting 
anything but unanimity as an amending formula. This is 
equally a possibility now. Teed? some provinces have 
strongly argued that there is now a convention that amend- 
ments should not or cannot be sought relating to the 
distribution of powers and other matters of direct concern 
to them without the consent of all. 

It could therefore be argued that, basically, 
the effect of an interim amending formula of unanimous 
consent would be simply to substitute a domestic rule of 


unanimity for one focussed on London. 


LP The interim amending formula of unanimous 
consent will only apply to those parts of our Constitu- 
tion that are not now amendable in Canada. That is, to 
matters that either do not relate to the constitution of 
the provinces and, therefore, are amendable by the 


provinces under section 92(1) of the B.N.A. Act or that 


(b) 


are not amendable by Parliament under section 91(1) of 
the B.N.A. Act. 

Most of these are matters which concern all 
governments (e.g., the distribution of legislative powers) 
and, therefore, would under existing practice require 


unanimous consent for amendment. 


Patriation with a "sleeping" formula 
(i) Description 


8. Under this option, as with the case of simple 
patriation, the British Parliament would be asked to pass 

a statute to end its capacity to legislate for Canada. 

The amending formula agreed upon at Victoria would be 

added to apply only to those parts of the Constitution not 
now amendable in Canada. It would remain inoperative until 
all provincial legislatures had agreed that it be 

adopted. In the meantime, until the Victoria formula became 
fully operative, the interim formula of unanimous consent 


could be used if any changes were needed. 


De The Victoria formula provides that amendments 
to the Constitution which apply to one or more of the 
provinces may be made when Parliament and the legislatures 

of the provinces affected agree. Amendments to the Con- 
stitution which affect all governments may be made when 
Parliament and the legislatures of a majority of the provinces 
agree. That majority must include: any province that has 

25 per cent of the population of Canada (presently Ontario 


and Quebec); at least two of the Atlantic provinces and at 


least two of the Western provinces. 


10. The requirement that provinces having 25 per cent 


of the population must agree to an amendment means that any 


province which has had at any time in its history 25 
per cent of the population of Canada will have a veto 
power and will retain that veto power even though its 


population might at some future time drop below 25 per cent. 


LE The requirement that two of the Western 
provinces must agree includes the requirement that those 

two provinces must comprise at least 50 per cent of the 
population of all the Western provinces. At the present 

time, no two Prairie provinces alone contain 50 per cent 

of the western population, although the three together 

exceed that figure. Subject to population developments in 

the future, the population of British Columbia might exceed 

50 per cent of the population of the four Western provinces, 

in which case it would, under the Victoria formula, have a veto 
even if it did not contain 25 per cent of the population of 
Canada. It has been suggested that the Western provinces 
should be on the same footing as the Atlantic provinces and 


that the consent of any two of those provinces should be 


sufficient to approve an amendment. 


12. The Prime Minister refers to this suggestion 
in his letter. The revision is acceptable to the federal 
government. The Prime Minister suggests it is a matter 


for discussion by the Premiers of the Western provinces. 


(ii) Effect 


13. The Victoria formula would not, under the 

second option referred to in the Prime Minister's letter, 
become operative DAÈLE the legislatures of all provinces 

had signified their approval of that formula. Approval 

could be signified by a resolution of the provincial legisla- 


ture, or perhaps by an Act of the provincial legislature. 


Some provinces might signify their approval 
immediately, others might not do so for some time. But 
eventually, when all had agreed the formula worked out 


at Victoria would be established. 


(iii) Difference between option (a) and (b) 


14. Option (b) begins the process of getting a 
comprehensive and flexible amending formula incorporated 
into the Constitution. In the Address seeking legislation 
by the British Parliament under this option, the Parliament 


of Canada would express its approval of the amending formula, 


It would, thus, be on its way to establishment forthwith, 


15: The Special Joint Committee of the Senate and 
House of Commons in its Report in 1972 on the Constitution 
of Canada stated that it was unlikely that the Victoria 
formula could be improved upon, no matter how long future 


intergovernmental negotiations were carried on. 


16. As would be the case under option (a) the only 
change to the Constitution as it presently exists would 
be the addition of an amending formula for those parts of 
the Constitution not now amendable in Canada. It would 


not disturb or alter existing federal and provincial powers. 


(c) Patriation with a "sleeping" proclamation 


17: The third option referred to in the Prime 
Minister's letter is the same as the second option mentioned 
by him, except that instead of having only the Victoria 
amending formula incorporated as a "sleeping" part of our 
Constitution, other substantive provisions would be added 

as sleeping parts as well. One suggestion as to the kinds 
of substantive provisions that might be added in this way 


are those set out in the attachment to the Prime Minister's 


letter. 


VI THE CONSTITUTIONALITY OF UNILATERAL ACTION 


Le There is ample precedent for the federal government 
seeking amendments of the Canadian Constitution (B.N.A. Act) 
without consultation of the provinces. | 

There was no consultation in the case of eight of 


the fourteen major amendments thus far: 


1871 - establishment of new provinces 

1875 - privileges and immunities of the 
House of Commons 

1886 - representation of the territories 
in the House of Commons 

1915 - redefinition of senatorial divisions 

1943 - postponement of redistribution 

1946 - readjustment of representation in the 
House of Commons 

1949 - entry of Newfoundland 

1949(2) - establishment of the amending power 


of Parliament (section 91(1)). 


D It is not unusual for the federal government to 
seek and obtain a constitutional amendment from Westminster 
despite the opposition of some of the provinces. 
(a) In 1907 the federal government obtained an 
amendment to the B.N.A. Act increasing federal 
subsidies to the provinces. All provinces, except 
British Columbia, agreed to the proposed amendment. 
The amendment was obtained despite British Columbia's 
objections, 
(b) In 1943 an amendment was sought to suspend until 
after the war the redistribution of seats in the 
House Of Commons. The amaondment was sought and 
obtained despite Quebec's objection. 
(c) In 1946 an amendment to section 51 of the B.N.A. 
Act changing the representation in the House of 
Commons was sought. Quebec objected. The amendment 


was granted. 


(d) 


ue 


Twice in 1949 amendments to the B.N.A. Act were 
obtained despite provincial objection. One 
amended section 91 of the B.N.A. Act to give 
Parliament legislative authority to amend the 
Constitution of Canada with certain important 
exceptions. The other admitted Newfoundland into 
Confederation. In both cases the amendments were 
sought and obtained without consultation with the 
provinces despite provincial claims that the 
provinces should have been consulted and their 


consent sought. 


It is abundantly clear that the federal government 


and only the federal government can request amendments to 


the Constitution from Westminster. 


(a) 


(b) 


(c) 


(d) 


(e) 


In 1868 a Nova Scotian delegation sought the with- 


drawal of Nova Scotia from Confederation. They 


were referred back to Ottawa by the British Secretary 


for the Colonies. 

In 1874 British Columbia carried to Westminster 

a petition relating to non-performance of the terms 
on which that colony had entered Confederation. 

The province was rebuffed. 

In 1877 Prince Edward Island appealed unsuccess- 
fully for British intervention. 

In 1886 Prince Edward Island protested against 
non-compliance with the terms of entry into Union. 
The Colonial Secretary declined to advise the Queen. 
In 1887 New Brunswick, Nova Scotia, Ontario, 

Quebec and Manitoba unanimously agreed upon 18 
resolutions proposing amendments to the B.N.A. Act. 


No action was taken by the British government. 


(1) Lu 1007 und 1944 (above) formal protents were 
made by provinces to proposed amendments to the 


Constitution. 


4. The Statute of Westminster presently provides that 
the British North America Act will be amended by the U.K. 
Parliament. Precedent indicates that the U.K. Parliament 
will act only in response to a voice representing the 
country as a whole and that voice is the voice of the 
federal Parliament. It is the representatives in the 


federal Parliament of the residents of a province that 


speak for them on federal matters. 


53 The provinces have no legal right to be consulted 
about a proposed amendment to the Constitution sought from 
Westminster. However, the federal government has in the 
past recognized the desirability of consulting the 


provinces before requesting certain kinds of amendments. 


6. It has recognized that there is a political (con- 
ventional) obligation to consult the provinces when a pro- 
posed amendment involves a transfer of provincial legisla- 


tive power. 


7. Unilateral patriation would not alter in any way 
the distribution of legislative powers, nor would it 
disturb or alter in any way existing rights of the provincial 


governments or of the provincial legislatures. 


8. The fact that a province says it is concerned or 


interested, and demands consultation or claims that its 


consent is necessary does not determine whether in fact 


their rights are affected. There have been such 
assertions or demands in the past, as in 1943, 1946 and 
1949. In all cases, the federal government and Parlia- 
ment have made their determination as to what it has 


seemed appropriate to do. 


1) 


2) 


4) 


Vit INFORMATION RESPECTING MECHANISMS FOR 
PATRIATION OF THE CONSTITUTION 


No decisions have been made as to the details of the 
mechanism to be used for patriating the Constitution 
should the government decide to recommend to Parliament 
that this be done unilaterally; nor have the advantages 
and disadvantages of alternative procedures yet been 


discussed. 


Patriation would involve, at least: 

(a ) a joint Address from both Houses of Parlia- 
ment to the Queen by way of Joint Resolution of 
the Senate and House of Commons, asking the Queen 
to have the Parliament at Westminster enact a 
statute to amend the Statute of Westminster, 1931 


and the British North America Act, 1867, and 


( b) an appropriate U.K. statute. 


The U.K. statute would amend or repeal, as appropriate, 
those sections of the Statute of Westminster, 1931 which 
presently preserve to the U.K. Parliament authority to 
enact legislation relating to Canada (sections 4 and 7). 
It would also contain provisions stating that no future 
laws of that Parliament shall apply to Canada ( a self- 


denying ordinance). 


Provision would also be made in or under the authority 
of the U.K. Statute for an amending procedure whereby 
those parts of the B.N.A. Act and related constitutional 
documents which are not now amendable in Canada could be 
amended (ie., one of the Prime Minister's three options). 


There are two main mechanisms that might be used to 


6) 


7) 


accomplish this: 

(a) First, the text of such an amending procedure 
could be set out in the text of the U.K. statute. 
(This was the procedure contemplated in the Con- 
stitutional Conferences during the 1960's which 
culminated with the "Fulton-Favreau" amending 
proposal.) 

(b) Alternately, the U.K. statute might merely authorize 
the new amending procedure, the text of which would 
be set out in a Proclamation issued by the Governor 
General under the Great Seal of Canada. (This was 
the procedure worked out during the Constitutional 
Review process of 1968-71 which culminated in the 


"Victoria" Conference.) 


If the second alternative above is chosen, the U.K. 
statute would contain a section providing that the B.N.A. 
Acts and related constitutional documents will be repealed 
as U.K. statutes upon issuance by the Governor General of 
his Proclamation. That Proclamation would contain a 
provision declaring those documents to be part of that 
Proclamation and upon its issuance they would become 


Canadian constitutional documents. 


The British North America Act, 1867 and related constitu- 
tional documents would not become statutes of the federal 


Parliament. 


They would become Canadian constitutional documents 
amendable only with the consent of the federal Parlia- 
ment and/or provincial legislatures as the case might 


be. 


VIII BACKGROUND INFCRMATION ON THE ATTACHMENT 
TO THE PRIME MINISTER S LETTER 


i. The document was developed as a result of informal 
discussions with the provinces which occurred between 


April, 1975 and November, 1975. 


2. It lists provisions which various Premiers asked 
to have included in any patriation action, including Mr. 


Bourassa's request for "cultural guarantees". 


3. It is a working paper only, not approved by any 
government. 
4. The document consists of selected provisions of 


what is known as the Victoria Charter (with modifications), 
together with two new sections and a preamble. The 

Victoria Charter is the Canadian Constitutional Charter 
developed by the federal and provincial governments during 
their constitutional discussions of 1968-71. Those discus- 
sions culminated in the Constitutional Conference of Federal 
and Provincial First Ministers, in June of 1971, in Victoria, 


at which the Charter was finalized and hence its name. 


Cultural Guarantees 


5. The two sections in the attachment that do not 


have their origin in the Victoria Charter are Articles 38 


and 40 (Part TV and Part VI of the attachment). 


6. Article 38 is a "guarantee" designed to meet 
the request by the Province of Quebec for "constitutional 
guarantees" for the French language and culture. The 


objective was to devise a formula which would afford such 


a guarantee without affecting provincial powers or 

the distribution of powers generally. The concern 
expressed by the Province of Quebec and others has 

related to the minority position of Canadians of 

French language and culture and the need for protection 
against action by the federal government and Parliament 

in which the majority is and will be English-speaking. 

The purpose of Article 38 is, thus, to protect the French 
language and culture against adverse action by the Parlia- 


ment and Government of Canada. 


1 


. This kind of guarantee is not unlike provisions 
in the Constitutions of other countries to limit the 
powers of a legislature or a government in order to 
protect the citizens of the country in certain respects 
that are considered to be fundamental. There are some 
provisions in the "Bill of Rights" clauses in the Con- 
stitution of the United States. The First Amendment to 
the Constitution of that country states that Congress can 
make no law prohibiting the free exercise of religion, 
abridging the freedom of speech or of the press, or the 


right to freedom of peaceable assembly. 


8. It is not unlike the provisions, with respect to 
political rights, that the federal and provincial govern- 
ments considered appropriate to include in Canada's 
Constitution as part of the Victoria Charter in 1971. 
Article 2 of the Charter stated that no law of 
the Parliament of Canada or the legislatures of the 
provinces should abrogate freedom of thought, conscience 
or religion, freedom of opinion and expression, and 
freedom of peaceful assembly and association. This would 
have placed limitations on the power of Parliament and 


the legislatures. 


oe Section 40 is the other completely new section 
of the document. It is designed to indicate the spirit 
in which governments may enter into agreements. It was 
developed in consultation with representatives of the 
Province of Quebec and relates especially to areas that 


could have a relevance to the French language and culture. 


Amending Formula 
10. The rest of the document has its origin in the 
Victoria Charter. Part I sets out the amending formula. 
It is the amending formula agreed to at Victoria but made 
applicable only to those parts of the Constitution not 
now amendable in Canada. 

Article 1 of the Proclamation corresponds to 
Article 49 of the Victoria Charter, Article 2 to Article 
50, Article 3 to Article 51, Article 4 to Article 52, 
Article 5 corresponds to Article 56, and Article 7 to 
Articlersi: 

Articles 53, 54 and 55 of the Victoria Charter 
are not included because those sections were designed to 
replace the existing amending authority of Parliament 
under section 91(1), and that of the provincial legisla- 
tures under section 92(1) of the British North America 
Act. Part I of the document is drafted on the basis 
that existing powers under sections 91(1) and 92(1) of 
the B.N.A. Act are unaltered. This was the basis on which 
the Premiers agreed in April, 1975 to see if a plan could 
be worked out to achieve "patriation" with an amending 


formula along the lines of that agreed to at Victoria. 


Supreme Court 


FH 


Le Part II of the document would entrench the 


| 


Supreme Court in the Constitution and give the provinces 


a say in the appointment of its judges. It is included 
because many Premiers indicated that they considered it 
desirable that such provisions become part of our Con- 
stitution. 

At present the Supreme Court is not "entrenched" 
in our Constitution. It owes its existence, independence 


and structure to a federal statute. 


12. The provisions in Part II of the document were 
agreed to by the federal and provincial governments at 
Victoria in 1971. They correspond exactly to Part IV of 


the Victoria Charter. 


13: Under the proposal there would be no change in 
the present operation of the Supreme Court. By tradition 
three judges are appointed to the Supreme Court from 
Quebec, three from Ontario, one from the Atlantic Region, 
and two from the West. 

The document contemplates, as did the Victoria 
Charter, that this present informal custom of regional 
representation will be continued. Article 11 which 
provides that three judges must be appointed from the 
Bar of the Province of Quebec would entrench in the Con- 


stitution what already exists in practice. 


14. Article 25, which corresponds to Article 39 of 
the Victoria Charter, gives special protection to the 
civil law as one of the two systems of law in Canada. 
It provides that a majority of civil law judges 
must sit on cases where only questions of civil law are 


involved. 


15. Part II of the document would change the existing 


system with respect to the Supreme Court in that its 


adoption would give the provinces a voice in the selection 
of appointees to the Supreme Court. 

At present the selection and appointment of 
Supreme Court judges is solely within the discretion of 
the federal government. The procedure set out in Part II, 
and agreed to at Victoria, requires the Attorney General 
of Canada (i.e., the federal Minister of Justice) to con- 
sult the Attorney General of the province where a prospec- 
tive appointee to the Supreme Court has practiced law 


before making the appointment. 


16. If the Attorney General of the province and the 


Atto:ney General of Canada do not agree on the prospective 


appointment a nominating procedure would be put in motion. 


iis Under this procedure the Attorney General of the 
province would have the right to choose either of two types 
of nominating council. One type would consist of the 
federal Minister of Justice and ten provincial Attorneys 
General; the other type would consist of the noce 


Minister of Justice, the provincial Attorney General in- 


volved, and a chairman selected by both of them. 


18. When the nominating council has been selected 

the federal Minister of Justice must nominate at least 
three persons as potential appointees to fill the Supreme 
Court vacancy in question. He would submit their names 
to the nominating council for selection by it of the 


appointee. 


Language Rights 
dy Part III of the document is a modified version 
of the Language Rights provisions agreed to in the Victoria 


Charter. It provides that the federal government 


guarantee rights to English and French services in 


federal administrative, judicial and legislative areas. 


20% It would not change the existing situation as it 


exists by virtue of the Official Languages Act. But, the 


guarantees established by that Act would become entrenched 
in the Constitution, and not owe their existence solely to 


a federal statute. 


21. The Victoria Charter (Articles 10 to 19) contained 
language provisions respecting the rights to English and 
French language services in some provincial administrative, 
judicial and legislative areas. The document does not 
include references to provinces because the basis of the 
present approach was to avoid getting into substantive 


issues relating to provincial powers or arrangements. 


22. Part III sets out a mechanism whereby provinces 

will be able now or in future to assume obligations, similar 
to those undertaken by the federal government, if they 
desire. This is an "opting-in" formula that was agreed to 


at Victoria. It leaves to each province the right to be as 


bilingual as it wants. 


23. Once a province opts in to commitments on bilingual- 
ism, however, it cannot get out of these commitments without 
some difficulty, because of a “locking-in mechanism". 

That is, once a province has committed itself to protect- 
ing the language rights of minorities, it could not cease 


to do so without an amendment to the Constitution. 


Regional Disparities 
24. Part V of the document was Part VII of the Victoria 


Charter. Some minor differences in the wording of the two 


sections occurs solely for drafting reasons. 


25. This section was added to the document because 
during the informal discussions some provincial Premiers 
indicated that it was important to them that the provision 


be included. 


26. The significance of the section is that it 
constitutes a constitutional enunciation of a principle 
and a standing reminder to the richer areas of the country 
that there are poorer areas. It does not legally obligate 
any government to specific action but it would make 


equality of opportunity and well-being a moral obligation. 


Were 


14. 


18: 


Les dispositions du titre II du document ont 
Cte approuvées par les gouvernements fédéral et 
provinciaux à Victoria, en 1971. Elles correspondent 


exactement au titre IV de la Charte de Victoria. 


La proposition n'entrainerait aucun changement 
dans le fonctionnement actuel de la Cour supréme. La 
coutume veut que parmi les juges nommés à la Cour suprême, 
trois viennent du Québec, trois de l'Ontario, un de la 


région atlantique et deux de l'Ouest. 


Le document, tout comme la Charte de Victoria, 
préconise le maintien du mode de représentation régionale 
actuellement en vigueur. L'article 11, qui porte que 
trois juges doivent être choisis au sein du barreau de 
la province de Québec, ferait entériner par la constitution 


ce qui existe déjà dans la pratique. 


L'article 25, qui correspond à l'article 39 
de la Charte de Victoria, accorde une protection spéciale 
au droit civil, qui est l'un des deux systèmes de droit 


en vigueur au Canada. 


Cet article stipule que les affaires ne portant 
que sur des questions de droit civil doivent être 


entendues par une majorité de juges de droit civil. 


Le titre II du document modifierait le régime 
existant, en ce qui a trait à la Cour suprême, en ce sens 
qu'il donnerait aux provinces la possibilité de participer 


à la sélection des candidats à la magistrature de la Cour 


supreme. 


16. 


17. 


18. 


Pour le moment, la sélection et la nomination 
des juges de la Cour suprême sont laissées à l'entière 
discrétion du gouvernement fédéral. La procédure 
énoncée au titre II et approuvée à Victoria exige que 
le procureur général du Canada (autrement dit, le 
ministre de la Justice), avant de faire une nomination, 
consulte le procureur général de la province où le 
candidat éventuel à la Cour suprême a exercé dans le 


domaine du droit. 


Lorsque le procureur général de la province 
intéressée et le procureur général du Canada ne peuvent 
pas s'ertendre sur le choix du candidat, la convocation 
d'un collège qui recommande la nomination d'un candidat 


est demandée. 


Conformément à cette procédure, le procureur 
général de la province a le choix entre la convocation 
de l'un des deux collèges suivants: un collège composé 
du ministre fédéral de la Justice et de dix procureurs 
généraux des provinces, ou un collège composé du 
ministre fédéral de la Justice, du procureur général 
de la province intéressée et d'un président choisi par 


ces deux procureurs. 


Lorsqu'un collège est constitué, le ministre 


fédéral de la Justice doit nommer au moins trois personnes 


à titre de candidats éventuels au poste vacant à la 
Cour supréme. Il soumet leurs noms au collège, qui 


procède au choix du candidat. 


Les droits linguistiques 


19, 


20. 


21. 


22: 


Le titre III du document est une version 
modi ries des dispositions visant les droits linguistiques 
se trouvant dans la Charte de Victoria. Il stipule que 
le gouvernement fédéral garantit le droit a des services, 
en frangais et en anglais, dans tous les domaines 


administratifs, juridiques et législatifs fédéraux. 


Ces dispositions ne modifieraient en rien la 


situation actuelle prévue par la Loi sur les langues 


officielles, Mais les garanties reconnues par ladite 


Loi seraient intégrées à la constitution et ne dépendraient 
plus uniquement, pour leur existence, d'une simple 


loi fédérale. 


La Charte de Victoria (articles 10 à 19) 
contenait des dispositions relatives au droit d'obtenir 
des services, en français et en anglais, dans certains 
domaines administratifs, juridiques et législatifs 
provinciaux. Le présent document ne fait aucune 
référence aux provinces, puisque la base de la présente 
approche est d'éviter d'aborder des questions de fond 


concernant les pouvoirs ou les décisions des provinces. 


Le titre III est une procédure selon laquelle 
chaque province pourra, si elle le désire, maintenant 
ou plus tard, assumer des responsabilités semblables 
a celles du gouvernement fédéral. 11 s'agit d'une 
formule avec "option d'assujettissement" approuvée 
à Victoria. Celle-ci permet à chaque province d'être 
bilingue dans la mesure où la province elle-même le 


désire. 


PRIME MINISTER: PREMIER MINISTRE 


Letters from the Prime Minister to the 
Premiers of the Provinces concerning 


“*Patriation* of the BNA Act with attachments. 


Lettres du Premier ministre aux premiers 
ministres des provinces au sujet du 


rapatriement de 1‘AANB et documents annexés. 
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(Same letter sent to Premier Schreyer, Premier Hatfield, Premier 
Moores, Premier Regan, Premier Davis, Premier Campbell, Premier 
Blakeney.) 


Ottawa Kl. O. 2 
March 31, 1976 


My dear Fremier: 


1 had keen hoping to be in touch with 
you well: before this to advise you about progress 
in the exercise we started last -pril, with our 
discussion at 7 iiideau Gate, for "patriation" of 
the B.N.:.. ct. “Since then, all of you, with the 
exception of l'remier bennett, have received 
Hr. Gordon lobertson who has discussed the project 
with you on my behalf. Those discussions took place 
between May and mid-July of 1975. . lremier Barrett 
was unable to arrange a meeting prior to the election 
in British Columbia but lir. ‘obertson will ke meetin 
Lremier Lennett in early :pril. Liscussions with 
.uebec have taken a good desl of time and it vas 
not until Narch 5th that I had the opportunity of 
revieving the question with the Fremier of : uekec. 
1 thought it essential to know his attitude before 
proceeding to further action. 


You will recall thet we started with 
agreement in principle on the desirability of 
“eatriating" the B.N... “ct and, at the same time, 
establishing as law the amending procedure thet had 
been agreed to in Victoria in 1971. «e also cyreeda 
that ve would not, in the present "patriation" 


the ifenourable ieter Lougheed, 
ircmier of slbverta, 
Legislative building, 
Ldmonton, -lberta. 


exercise, consider substantive changes to the 
B.N.A. Act itself since any entry on that course 
would, as the discussions from 1968 to 1971 had 
shown, make early action impossible. Mr. Bourassa 
indicated, however, that it would be difficult for 
his government to agree to this, unless the action 
also included "constitutional guarantees" for the 
French language and culture. We agreed that our 
general acceptance of the plan, in principle, 
would be subject to more precise exploration and 
definition, and this was the purpose of the 
discussions Mr. Robertson had with you on my behalf. 
I should first report on what developed in the 
course of those discussions, although the Premiers 
Mr. Robertson saw later will be generally aware 

of the way in which our original proposal grew. 


It quickly became apparent in Mr. Robertson's 
discussions that the action for "patriation" and 
establishment of the amending procedure would be 
more meaningful for, and more acceptable to, a 
number of provinces if certain other alterations 
in our constitutional situation could be established 
at the same time. Most of these alterations, with 
the exception of Mr. Bourassa's "constitutional 
guarantees", were among the things that had been 
included in the Victoria Charter. They included 
the provision for consultation with the provinces 
about appointments to the Supreme Court of Canada 
and the special handling of cases arising from the 
civil law of Quebec. They included also the provision 
concerning the reduction of regional disparities. 
Certain of the western provinces wanted to have the 
amending procedure itself modified so that the 
requirement with regard to consent from the four 


sth DIS 


western provinces would be the same as that for 
the four eastern provinces. This would mean 
deletion of the population provision respecting 
the western provinces that was inserted at 
Victoria. 


The main problem was the definition of 
the "constitutional guarantees" to which Mr. Bourassa 
had referred at the outset. Mr. Robertson found 
that the Premiers he spoke to after the initial 
discussions with Mr. Bourassa in May had no objection 
in principle to "constitutional guarantees", although 
all made it clear that they would want to consider 
them in detail once they had been worked out with 
Quebec and reduced to writing. 


I will not go into all the difficulties 
that are presented by the concept of "constitutional 
guarantees": they are many and complex. Discussions 
with Mr. Bourassa's representatives finally led to 
a formulation that was included in a document sent 
to. him in November, 1975. I am enclosing a copy of 
the full document herewith. I would draw your 
attention especially to Parts IV and VI. The 
formulation of the principal "constitutional 
guarantee" is Part IV (Article 38). It is buttressed 
by Part VI (Article 40) and also by the provisions 
concerning language in Part III. 


As I have mentioned, the “constitutional 
guarantee" was a concept raised by Mr. Bourassa and 
stated by him to be essential. Articles 38 and 40 
attempt to cover the points made by his representa- 
tives. Mr. Bourassa knows that my colleagues and I 
share some concern about the Articles, and he under- 
stands that it will fall to him to explain them to 
his fellow Premiers, in the light of the facts 
relating to the position of the French language 
and culture in Canada. 


AUS 


I should emphasize that the document, 
while it is styled a "Draft Proclamation", was put 
in this form simply to show with maximum clarity 
what the result would be if all the proposals, as 
they had emerged in the course of Mr. Robertson's 
consultations, were found acceptable by all govern- 
ments. It should not be regarded as a specific 
proposal or draft to which anyone is committed at 
this stage, since there has not been agreement to 
the totality of it by anyone. It is rather in the 
nature of a report on the various ideas, including 
Mr. Bourassa's "constitutional guarantee", as they 
developed in the course of the informal discussions 
from April to November, 1975. 


As I stated earlier, most of the "Draft 
Proclamation" consists of provisions of the Victoria 
Charter which various Premiers have asked to have 
included in any action we take. In some cases there 
are adjustments of the Victoria provisions in order 
to take into account altered circumstances since 
1971 and to benefit by some hind-sight. The new 
parts of this "report" are the Parts IV and VI to 
which I have already referred. For ease of reference 
the main elements are: 


(a) A Preamble. This is entirely new and 
is simply an idea of the way a total 
presentation might look. 


(b) Part I is the amending formula contained 
in the Victoria Charter made applicable 
to those parts of the Constitution not 
now amendable in Canada. Thus Articles 
AJSASOIMEIS §52°°56% ands 790fMPart IX 
of the Victoria Charter are included, 
while Articles 53, 54 and 55, which 
were designed to replace Articles 
91(1) and 92(1) of the British North 


(c) 


(d) 


(e) 


(£) 


America Act, are not. The amending 
formula has not been modified to 

take account of the views expressed 
by certain Western Premiers concerning 
the population qualification for 
agreement by the Western provinces. 

I suggest that this might be a 

matter that, in the first instance, 
the four Western Premiers might 
attempt to solve among themselves. 


Part II, which is Part IV of the 
Victoria Charter concerning the 
Supreme Court, with a final Article 
(included in another Part of the 
Victoria Charter) to protect the 
status of Judges already appointed. 


Part III, which is a modified version 
of Part II of the Victoria Charter 
concerning language rights. It would 
entrench the constitutional status 

of the English and French languages 
federally. It would not affect the 
provinces, but it would permit a 
province, under Article 35, to entrench 
its own provision if it so wished. 


Part IV, which is the "guarantee" 
designed to protect the French language 
and culture against adverse action 

by the Parliament and Government of 
Canada. 


Part V, which is essentially Part VII 
of the Victoria Charter on Regional 
Disparities. The presentation has 
been slightly altered but there is 

no change in substance whatever. 


(g) Part VI, which is a new Article 
designed to indicate the spirit 
in which Governments may enter 
into agreements. In two of the 
three areas specifically mentioned, 
major agreements with Quebec have 
been concluded over the past two 
years (family allowances and 
consultation on immigration). 


Mr. Bourassa advised me in our conversation 
on March 5th that the things he considers to be 
necessary might well go beyond what we, in the 
federal government, have understood to be involved 
in the present exercise. In part they might relate 
to the distribution of powers. I advised him that 
the Government of Canada, for its part, feels that 
it can go no further as part of this exercise than 
the constitutional guarantees that are embodied in 
the document and that indeed even they might find 
difficulty of acceptance in their present form. 

To go further would involve entry upon the distribu- 
tion of powers, with the consequences to which I 

have referred. We must, then, consider three 
alternatives that are open to us in these circumstances. 


Let us begin with the simplest alternative. 
The Government of Canada remains firmly of the view 
that we should, as a minimum, achieve "patriation" 
of the B.N.A. Act. It is not prepared to contemplate 
the continuation of the anomalous situation in which 
the British Parliament retains the power to legislate 
with respect to essential parts of the constitution 
of Canada. Such "patriation" could be achieved by 
means of an Address of the two Houses of the Canadian 
Parliament to the Queen, requesting appropriate 
legislation by the British Parliament to end its 
capacity to legislate in any way with respect to Canada. 


ahora dae 


Whereas unanimity of the federal government and 

the provinces would be desirable even for so 

limited a measure, we are satisfied that such 

action by the Parliament of Canada does not require 
the consent of the provinces and would be entirely 
proper since it would not affect in any way the 
distribution of powers. In other words, the termina- 
tion of the British capacity to legislate for Canada 
would not in any way alter the position as between 
Parliament and the provincial legislatures whether 
in respect of jurisdictions flowing from Sections 91. 
and 92 or otherwise. 


However, simple "patriation" would not 
equip us with an amending procedure for those parts 
of our constitution that do not come under either 
Section 91(1) or. Section 92(1) of the B.N.A. Act. 

To meet this deficiency, one could provide in the 
Address to the Queen that amendment of those parts 

of the constitution not now amendable in Canada 
could be made on unanimous consent of Parliament 

and the legislatures until a permanent formula is 
found and established. In theory this approach 

would introduce a rigidity which does not now exist, 
since at present it is the federal Parliament alone 
which goes to Westminster, and the degree of consulta- 
tion of or consent by the provinces is a matter only 
of convention about which there can be differences 

of view. In practice, of course, the federal govern- 
ment has in the past sought the unanimous consent of 
the provinces before seeking amendments that have 
affected the distribution of powers. 


A second and perhaps preferable alternative 
would be to include in the action a provision that 
could lead to the establishment of a permanent 
and more flexible amending procedure. That could 
be done by detailing such a procedure in our Joint 


Address and having it included in the British 
legislation as an enabling provision that would 

come into effect when and only when it had received 
the formal approval of the legislatures of all the 
provinces. The obvious amending procedure to set 
forth would be the one agreed to at Victoria in 
application to those parts of our constitution not 
now amendable in Canada (Part I of the attached 
"Draft Proclamation"). This could be with or without 
modification respecting the four western provinces. 
(On this last point, the federal government would 

be quite prepdred to accept the proposed modification 
and it is my understanding that the other provinces 
would equally agree if the western provinces can 
arrive at agreement.) 


If we took the above step, we would achieve 
forthwith half of our objective of last April - 
"patriation” - and we would establish a process by 
which the other half - the amending procedure - 
would become effective as and when the provincial 
legislatures individually signify their agreement. 
Over a period of time, which I hope would not be 
long, we would establish the total capacity to amend 
our constitution under what is clearly the best and 
most acceptable procedure that has been worked out 
in nearly fifty years of effort, since the original 
federal-provincial conference on this subject in 
1927. Until full agreement and implementation had 
been achieved, any constitutional changes that might 
be needed, and which did not come under Section 91(1) 
or Section 92(1) or which could not otherwise be effected 
in Canada could be made subject to unanimous consent. 
This would impose an interim rigidity for such very 
rare requirements for amendment, but, as I have said, 
the practice has, in any event, been to secure 
unanimous consent before making amendments that have 
affected the distribution of powers. 


- 


A third and more extensive possibility 
Still, would be to include, in the “patriation" 
action, the entirety of the "Draft Proclamation" 
I am enclosing. In other words the British Parlia- 
ment, in terminating its capacity to legislate 
for Canada, could provide that all of the substance 
of Parts I to VI would come into effect in Canada 
and would have full legal force when, and only when, 
the entirety of those Parts had been approved by 
the legislatures of all the provirices. At that point, 
we would have, not only "patriation" and the amending 
procedure, but also the other provisions that have 
developed out of the discussions thus far. Here 
again, of course, until all the Provinces had approved 
the entire Draft Proclamation, any constitutional 
change which did not come under Section 91(1) or 
Section 92(1) would be subject to unanimous consent. 


As you can see, there are several possi- 
bilities as to the course of action now to take. 
So far as the federal government is concerned, our 
much preferred course would be to act in unison with 
all the provinces. "Patriation" is such a historic 
milestone that it would be ideal if all Premiers 
would associate themselves with it. 


But if unanimity does not appear possible, 
the federal government will. have to decide whether 
it will recommend to Parliament that a Joint Address 
be passed seeking "patriation" of the B.N.A. Act. 
A question for decision then will be what to add to 
that action. We are inclined to think that it should, 
at the minimum, be the amending procedure agreed to 
at Victoria by all the provinces, with or without 
modification respecting the western provinces, and 
subject to the condition about coming into force only 
when approved by the legislatures of all the provinces 
as explained above. 


ss LO 


ab TO: 


— The implications of the different possi- 
bilities are complex, and you will undoubtedly want 
to consider them with care. To facilitate conside- 
ration, Mr. Robertson would be glad to come to see 
you, at a convenient time, for such discussions as 
you might wish to have. When opportunity offers 
at an early meeting, we might also discuss the matter 
together. | 


I would welcome your comments. Mr. Robertson 
will be in touch with your office to see if you would — 
wish to have a meeting with him and, if so, what 
time would suit. 


Prior to my meeting with Mr. Bourassa, I 
did not feel that I was in a position to place any 
documents before Parliament, but I now feel it proper 
to do so. I would like to table copies of this 
letter, as well as of the "Draft Proclamation" that 
is enclosed. If you have any objection, could you 
please advise me forthwith. If I do not hear to 
the contrary, I shall plan to table on April 9th. 
Should you wish to do the same in your legislature, 
I would of course, have no objection. 


Sincerely, 


we iTansiation 


CAUAQA 


PRIME MINISTER: PREMIER MINISTRE 


OTIAWA, KIA 0A6 
March 31, 1976 


My dear Premier, 


As I told you on March 5th, I did not want to 
speak to the other Premiers about our discussions on 
the subject of "patriation"’ of the British North America 
Act before getting a clearer idea of your feelings. 
I have sent them a letter today of which you wil] find 
attached a copy in English and French. 


All of the letters are identical, except for 
the one I sent to Mr. Bennett in which I took account of 
the fact that he had not attended our meeting in April 
1975 and that Mr. Robertson has not yet had the opportunity 
of meeting with him. I trust you will find that the 
letters represent the facts accurately. Please let me 
know if you have any objection to my placing the attached 
letter to the Premiers and the draft proclamation before 
Parliament on April 9th. It is understood that I would 
have no objection to you doing the same thing in Quebec. 


Sincerely, 


(signed) P.E. Trudeau 


The Honourable Robert Bourassa 
Premier of Quebec 
Parliament Buildings 
Quebec City, Quebec 
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DRAFT . co’ 


November JOth, 1975. 


Form for a Preclamation 
of the Governor General 


Whereas it is fitting that it should be possible 
to amend the Constitution of Canada in all respects by action 
of the appropriate instrumentalities of government in Canada 
acting =rparatcly or in concert as may best suit the matter 
in question; 


And whereas it is desirable to make more specific 
provision respecting the constitutional status of the English 
and French languages in Canada and to ensure that changes in 
the Constitution, interpretation of its provisions or action 
by the Parliament or Government of Canada should not endanger 
the continuation and full development of the French language 
and the culture based thercon: 


. And whereas it is desirable that the Parliament 
and Government of Canada and the Legislatures and Governments 
of the Provinces act effectively to promote equality of 
opportunity and an acceptable level of public services among 
the different regions of Canada; 


Therefore it is desirable to establish among other things: 


(a) A method for the amendment in Canada of those 
parts of the Constitution of gencral interest 
and concern that cannot now be amended in 
Canada in which the consent will be required 
of the Legislatures of Provinces representative 
of both the official language groups of Canada 
as we)l as of the Legislatures of Provinces in all 
of the geographical regions of Canada; 


(b) means by which Provinces can participate in 
the selection of persons to be appointed to 
the Supreme Court of Canada; and : 


(c) principles to guide the Parliament of Canada 
. in the excercise of powers allotted to it under 
the Constitution of Canada and to guide the 
Government of Canada in the exercise of powers 
conferred upon it ty the Constitution of Canada 
and by laws enacted by the Parliament of Canada; 


Nows CHEECTOrC WO oe ns cc tice ess 6 weiss GOL DrOClasm 
as follows: 


Part I 


Amendments to the Constitution 


Art. 1 Amendments to the Constitution of Canada may 
from time to time be made by Proclamation issued by the 
under the Great Seal of Canada when so 


Governor General 
House of Commons 


authorized by resolutions of the Senate and 
and of the Legislative Assemblies of at least a marority 


of the Provinces that includes: 


(1) every Province that at any Lime before the 
issue of such Proclamation had, according 
to any previous general census, a population 


of at least twenty-five per cent of the 
population of Canada; 


(2) at least two of the Atlantic Provinces: 


(3) -at least two of the Western Provinces that 
have, according to the then latest general 
census, combined populations of at least 
pane per cent of the population of all the 

stern. Provinces. 


Art. 2 Amendments to the Constitution of Canada in 
relation to any provision that applics to one or morc, but 
not all, of the Provinces may from time to time be made 

by Proclamation issued by the Governor Gencral under the 
Great Scal of Canada when so authorized by resolutions of 
the Senate and House of Commons and of the Legislative 
Assembly of cach Province to which an amendment applics. 


Art. 3 An amendment may be made by Proclamation under : 
Articles 1 or 2 without a resolution of the Senate authoriz- 
ing the issue of the Proclamation if within nincty days of 

the passage of a resolution by the House of Commons authoriz- 
ing its issue the Senate has not passed such a resolution 

and at any time after the expiration of the ninety days the 
House of Commons again passes the resolution, but any period 
when Parliament is proroqued Or dissolved shall not bc counted 
in computing the nincty days. 


Art. 4 The following rules apply to the procedures for 
amendment described in Articles 1 and 2: 


CL) cither of these proccdures may be initiated 
by the Senate or the House of Commons or the 
Legislative Assembly of a Province; 


(2) a resolution made for the purposes of this 
Part may be revoked at any time before the 
issuc of a Proclamation authorized by it. 


Wels Ss The procedures prescribed in Articles 1 and 2 may 
not be used to make an amendment when there is another pro- 
vision for making such amendment in the Constitution of 
Canada, but “‘%e procedure in Article 1 may noncthcless be 
uscd to amend any provision for amending the Constitution, 
including this Article, or in making a general consolidation 
and revision of the Constitution. 


ING C6 In this Part "Atlantic Provinces" means the Provinces 

“of Nova Scotia, New Nrunswick, Prince Edward Island and New- 
foundland, and "Western Provinces" means the Provinces of Manitoba, 
British Columbia, Saskatchewan and Alberta. 


Art 0] The enactments set out in the Schedule shall continue 
as law in Canada and as such shall, together with this Proclama- 
tion and any Proclamation subsequently issued under this Fart, 
collectively be known as the Constitution of Canada, and amend- 
ments thereto shall ee acer be made only according te the 
authority contained therein. 


Part 11 
Supreme Court of Canada 
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Art. 10 .- Any person may be appointed a judge of the Supreme 
Court of Canada who, after having been admitted to the Bar of 
any Province, has, for a total period of at least ten years, 
been a judge of any court in Canada or a barrister or advocate 
at the Bar of any Province. 


Art. 11 At least three of the judges of the Supreme Court 

Of Canada shall be appointed from among persons who, after 

having been admitted to the Bar of the Province of Quchec, have, 
for a total period of at least ten years, been judges of any 

court of that Province or of a court established by the Parliament 
of Canada or barristers or advocates at that Bar. 


AGEs 2 Where à vacancy arises in the Supreme Court of Canada 
and the Attorney General of Canada is considering a person for 
appointment to fill the vacancy, he shall inform the Attorney 
Gencral of the appropriate Province. 


Art. 13 When an appointment is one falling within Article 11 

or the Attorney Gencral.of Canada has determined that the appoint- 
ment shall be made from among persons-who have been admitted to 
the Bar of a specific Province, he shall make all reasonable — 
efforts to reach agreement with the Attorney Gercral of the 
appropriate Province, before a person is appointed to the Court. 


Art. 14 No person shall be appointed to the Supreme Court 
of Canada unless the Attorney General of Canada and the Attorney 
General of the appropriate Province agree to the appointment, 
or such person has been recommended for appointment to the Court 
by a nominating council described in Article 16, or has been 
selected by the Attorney General of Canada under Article 16. 


AECL WS Where after the lapse of nincty days from the day 

a vacancy ariscs in the Supreme Court of Canada, the Attorney 
‘General of Canada and the Attorney General of a Province have 
not reached agreement on a person to be appointed to fill the 
vacancy, the Attorney General of Canada may inform the Attorney 
General] of the appropriate Province in writing that he proposes 
to convene a nominating council to recommend an >pointment. 


ATt« 376 Within thirty days of the day when the Attorney 
General of Canada has written the Attorney General of the 
Province that he proposes to convene a nominating council, 
the Attorney General of the Province may inform the Attorney 
General of Canada in writing that he selects cither of the 
following types of nominating councils: 


(1) a nominating council consisting of the 
following members: the Attorney General 
of Canada or his nominee and the Attorneys 
General of the Provinces or their nominces; 


(2) a nominating council consisting of the 
following members: the Attorney General 
of Canada or his nominec, the Attorney 
General of the appropriate Province or his 
nominee and a Chairman to br selected by 
the two Attorneys General, and if within six 
months from the expiration of the thirty 
days they cannot agree on a Chairman, then 
the Chief Justice of the appropriate Province, 
or if; he af MnAhlo to act... the next,scnio” 
Judge of his court, shall name a Chairman; 


and if the Attorney General of the Province fails to make à 
sclectron-within the thirty days above referred to, the Attorney 
General of Canada may select the person to be appointed. 


Art. 17 When a nominating council has been created, the 
Attorney General of Canada shall submit the namcs.of not less 
than three qualified persons to it about whom he has sought 
“the agreement of the Attorney General of the appropriate 
Province to the appointment, and the nominating council shall 
recommend therefrom a person for appointment to the Supreme 
Court of Canada; a majority of the members of a council 
constitutes a quorum, and a recommendation of a majority of the 
members at a mecting constitutes a recommendation of the 
council. : 


Art. Jf For the purpose of Articles 12 to 17 “appropriate 
Province" means, in the case of a person being considered for 
appointment to the Supreme Court of Canada in compliance with 
Article 11, the Province of Quebec, and in the case of any other 
person being so considered, the Province to the Bar of which 
such a person was admitted, and if a person was admitted to the 
Bar of more than one Province, the Province with the Bar of 
which the person has, in the opinion of the Attorney General 

of Canada, the closest connection. 


Art. 19 Articles 12 to 18 do not apply to the appointment 
of the Chief Justice of Canada when such appointment is made 
from among the judges of the Supreme Court of Canada. 


Art. 40 The judges of the Supreme Court of Canada hold. 
office during good behaviour until attaining thé age of seventy 
years, but are removable by the Governor General on address. 

of the Senate and House of Commons. 


Art. 21 The Supreme Court of Canada has jurisdiction to 

hear and determine appeals on any constitutional question from 
any judgment of any court in Canada and from any decision on 
any constitutional question by any such court in determining 
any question referred to it, but except as regards appeals from 
the highest court of final resort in a Province, the Supreme 
Court'of Canada may prescribe such exceptions and conditions to 
the exercise of such jurisdiction as may be authorized by the 
Parliament of Canada. 


Aw sure Subject to this Part, the Supreme Court of Canada 
shall have such further appellate jurisdiction as the Parlia- 
ment of Canada may prescribe. 


Arts:23 The Parliament of Canada may make laws conferring 
original jurisdiction on the Supreme Court of Canada in respect 
of such matters in relation of the laws of €anada as may be 
prescribed by the Parliament of Canada, and authorizing the 
reference of questions of law or fact to the court and requir- 
ing the court to hear and determine the qucstions. 


Art. 24 Subject to this Part, the judgment of the Supreme 


Court of Canada in all cases is final and conclusive. 
Artes 25 Where a case before the Supreme Court of Canada 
involves questions of Law relating to the civil Taw of the 


Province of Quebec, and involves no other question of law, it 
chall be heard by a panel of five judges, or with the consent 
of the partics, four judges, at Teast thror of whom have the 
qualifications described in Article 11, and if for any reason 


threc judges of the court who have such qualifications are 
not available, the court may name such ad hoc judges) as may 
be necessary to hear the case from among the judges who have 
such qualifications serving on a Superior court of record 
established by the law of Canada or of a superior court of 
appeal of the Province of Quebec. . 


Thane Nothing in this Part shall be construcd as restrict- 
A as power existing at the commencement of this Proclamation 
a Provincial Legislature to provide for or limit appeals 


pursuant to its power to leqi i i i 
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Art. 27 The salarics, allowances and pension of the judges 


of the Supreme Court of Canada shall be fi i 
; i na e fixed 
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Art. 28 Subject to this Fart, the Parliament of Canada may 
make laws to provide for the organization and maintenance of the 


Supreme Court of Canada, includin : i 
: ie ‘ g the establishment of 
for particular purposes. ec 


ALCS S29 The court existing on the day of the coming into 
force of this Proclamation under the name of the Supreme Court 
of Canada shall continue as the Supreme Court of Canada, and 
the judges thereof shall continuc in office as though appointed 
under this Part except that they shall hold office during 

good behaviour until attaining the age of seventy-five years, 
and unti] otherwise provided pursuant to the provisions of 

this Part, all laws pertaining to the court in force on that 
day shall continuc, subject to the provisions of this Proclama- 
tion. 


Part ITI 


Language Rights 


Art. 30 English and French are the official Janguages of 
Canada, but no provision in this Part shall derogate from any 
right, privilege, or obligation existing under any other provision 
of the Constitution. 


Art. 31 A person has the right to use English and French 
in the debates of the Parliament of Canada. 


Art. 32 The statutes and the records and journals of the 
Parliament of Canada shall be printed and published in English 
and French: and both versions of such statutes are authoritative. 


Art. 33 A person has the right to use English and French 

in giving evidence before, or in any pleading or process in the 
Supreme Court of Canada and any courts established by the 
Farliament of Canada, and to require that all documents and 
judgments issuing from such courts be in English or French. 


Art. 34 An individual has the right to the use of the 
official language of his choice in communications between him 
and the head or central office of every department and agency 
of the Government of Canada. 


Art. 35 A provincial Leqislative Assembly may, by recolubion, 
declare that provisions similarto those of any part of Articles 
32, 33 and 34 shall apply to the Legislative Assembly, and to 

any of the provincial courts and offices of the provincial depart- 
ments and agencies according to the terms of the resolution, 

and thereafter such parts apply to the Legislative Assembly, 
courts and offices specified according to the term: of the 
resolution; and any right conferred under this Article may be 
abroqated or diminished only in accordance with the procedure 
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Art. 36 A person has the right to the use of the official 
Janguage of his choice in communications between him and every 
principal office of the departments and agencies of the Govern- 
ment of Canada that are located in an area where a substantial 
proportion of the population has the official language of his 
choice as its mother tonguc, but the Parliament of Canada 

may define the limits of such areas and what constitutes a 
substantial proportion of the population for the purposes of 
this Article. oP Ee 


Art. 37 In addition to the rights provided by this Part, 
the Parliament of Canada may, within its legislative jurisdic- 
tion, provide for more extensive use of English and French. 


Part IV 


Protection of the French Language and Culture 


Art. 3H The Parliament of Canada, in the exercise of powers : 
allotted to it under the Constitution of Canada, and the Govern- 
ment of Canada, in the exercise of powers conferred upon it by 
the Constitution of Canada and by laws enacted by the Parliament 
of Canada, shall be guided by, among other considerations for 
the welfare and advantage of the people of Canada, the knowledge 
that a fundamental purpose underlying the federation of Canada 
is to ensure the preservation and the full development of the 
French language and the culture based on it and neither the 
Parliament nor the Government of Canada, in the exercise of their 
respective powers, shall act in a manner that will adversely 
affect the preservation and development of the French language 
and the culture bascd on it. À 


Part V. 


Regional Disparitics 


At 039 Without altering the distribution of powers and 
without compelling the Parliament of Canada or the Legislatures 
of the Provinces Lo exercise their legislative powers, the 
Parlianent of Canada and the Legislatures of the Provinces, to- 
gether with the Government of Canada and the Governments of 

the Provinces, are committed to: 


(a) the promotion of equality of opportunity 
and well-being for all individuals in Canada; 


(b) the assurance, as nearly as possible, that 
essential public services of reasonable quality 
are available to all individuals in Canada; 
and 


(c) the promotion of economic development to 
reduce disparitios in the social and economic 
opportunities for all individuals in Canada 
wherever they may live. 


Part VI 


Fcdcral-Provincial Agreements | 


Art. 40(1) In order to ensure a greater harmony of 
action by governments, and especially in order to reduce 
the possibility of action that could adversely affect | 
the preservation and development in Canada of the French 
language and the culture based on it, the Government of 
Canada and the Governments of the Provinces or of any one 
or more of the Provinces may, within the limits of the 
powers otherwise accorded to cach of them respectively by 
law, enter into agrecments with one another conccrning 
the manner of exercise of such powers, particularly in the 
fields of immigration, communications and social policy. 


(2) Nothing in this Article shall be held to 
limit or restrict any authority conferred cither before or 
after the coming into force of this Proclamation upon the 
Government of Canada or the Government of a Province to center 
into agreements within the limits of the powers otherwise 
accorded to it by law. 
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British North 
America Act, 1867, 
30-31 Viet., ce. 3 
(U.K). 


An Act to amend and 
continue the Act 32: 
and 33 Victoria 
chapter 3; and tu- 
establish and provide 
for the Government of 
the Province nf 
Manitoba, 1870, 3) 
Vict nc IMC Tina) 


Order of Wer Majesty 
In Council-admitting 
British Columbta 

{ato the Union, dated 
the 16th day of May 
1871. 


British North 
America Act, 1871, 
34-35 Viet., co. 28 
{U.K.), and all acts 
anacted under 
gectinn 3 thereof. 


Order of ler Majesty 
fn Council admitting, 
Prince Edward Island 
into the Union, 
dated the 26th day 
of Junc, 1873. 


Farlfanent of 
Canada Act, 1875, 
K-39 Vict., 
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Order of Her Majesty 
fn Council admieting 
all British posses- 
sions and 

Tercituorien tn North 
America and islands 
adjacent thereto tanto 
the Unton, dated the 
Jist day of July, 
1880. 


Enactments 


British North 
Amertca Art, 1886, 
49-50 Vict., ce. 35 
(U.K) 


Cans3a (Ontario 
Boundary) Act, 
1889, 52-53 
Vict., co. 28 
(US) 


Canadian Speaker 
(Appointment of 
Deputy) Act, 1895, 
Session 2, 59 Vict., 
Ce 3 (U.K.). 

Alberta Act, 1905, 
6-5 Edw. VII, ec. 3 
(Can.). 


Saskatchewan Act, 
1905, 4-5 Edw. VII, 
Ce 42 (Can.). 


Bricish North 
America Act, 1907, 
7 Edw. VII, ec. 11 
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British North 
America Act, 1915, 
5-6 Geo. V, ec. 45 
(USK ye 


British Worth 
America Act, 1930, 
20-21 Geo. V, c. 26 
(URK 


Statute of West- 
minster, 1931, 22, 
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applics to Canada. 


British Korth 
America Act, 1940, 
3-4 Geo. VI, ce 36 
(U.K.). 


Aritish North 
America Act, 1943, 
1 Geo. VI, re 30 
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Bri®lin North 
America Act, 1940, 
10 Geo. VI, co. 6) 
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Enactments 


British North 
Awerica Act, 1949, 
12 and 13 Geo. VI, 
Ce 22 (U.K.). 


British North : 
America (Ho. 2) Act, 
1949. 13 Geo. 

VI, c. 81 (U.K.) 


British North 
America Act, R.S.C., 
1952, Ce 304 (Can.). 


British North 
America Act, 1960, 
SC EVLzeee inwe.a2 
(U.K.). 


British Horth 
America Act, 1964, 
12 and 13, Eliz. II, 
Cc. 73 (U.K). 


British North 
America Act, 1965, 
Vo sb Lies LIT CRETE 
Part I, (Can.). 


202.6 


Cit! PSP 
UN Publications 
— 7409 
OSE 


THE PREMIER OF ALBERTA 403/427-2251 


Legislative Building 
Edmonton, Alberts, Canada 
T5K 287 


JUL 2 8 900 | 14 October 1976 


The Right Honourable Pierre E. Trudeau 
Prime Minister. of Canada 

House of Commons 

OTTAWA, Ontario 


My dear Prime Minister: 


Further to my letter of September 2, 1976 and my telex of October 4, 
1976, | wish to inform you of the outcome of the deliberations by the 
ten Canadian Premiers on the issues raised by you in your letter of 
March 31, 1976 relative to patriation of the Constitution from West- 
minister to Canada. 


Your letter of March 31, 1976 outlined three possible options and served 
as a framework for our deliberations. The provinces agreed in May 1976 
to proceed with an examination of all three options. You will recali . 
that your option 3 includes patriation, an amending formula and a number 
of other substantive changes to the British North America Act which were 
contained in the draft proclamation appended to your letter of March 31, 
1976. You will also recall that when the premiers had private discussions 
on this matter at your residence during the evening of June 14, 1976, you 
indicated that you would be prepared to accept any proposal which had been 
unanimously agreed to by the provinces. 


At the same time, you indicated that you hoped we could consider the matter 
over the summer and report to you early in the fall as to the outcome of 
our deliberations and discussions. 

As Chairman of the Annual Conference of Premiers, | would like to now deal 
with the matters as they were outlined in your letter of March 31, 1976. 


FL 


The Rt. Hon. Pierre E. Trudeau -2- 14 October 1976 


Patriation 


All provinces agreed with the objective of patriation. They also agreed 
that patriation should not be undertaken without a consensus being developed 
on an expansion of the role of the provinces and/or jurisdiction in the 
following areas: culture, communications, Supreme Court of Canada, spend- 
ing power, Senate representation and regional disparities. Later in the 
letter | will endeavour to give you some idea of our discussions on the 
above matters. 


Amending Formula 


Considerable time was spent on this important subject and the unanimous 
agreement of the provinces was not secured on a specific formula. Eight 
provinces agreed to the amending formula as drafted in Victoria in 1971 
and as proposed by you in your draft proclamation. British Columbia 
wishes to have the Victoria Formula modified to reflect its view that 
British Columbia should be treated as a distinct entity with its own 
separate veto. In this sense it would be in the same position as 
Ontario and Quebec. Alberta held to the view that a constitutional 
amending formula should not permit an amendment that would take away rights, 
proprietary interests and jurisdiction from any province without the con- 
currence of that province. In this regard, Alberta was referring to 
matters arising under Section 92, 93 and 109 of the British North America 
Act. 


Matters Unanimously Agreed To 


A number of matters were dealt with and unanimously agreed to. Specific 
texts were considered and given approval, subject to revision by drafts- 
men. 


a) A greater degree of provincial involvement in immigration. 


b) A confirmation of the language rights of English and French 
generally along the lines discussed in Victoria in 1971. 


C) A strengthening of jurisdiction of provincial governments of 
taxation in the areas of primary production from lands, mines, 
minerals and forests. 


d) A provision that the declaratory powers of the federal government 
to declare a particular work for the general advantage of Canada 
would only be exercised when the province affected concurred. 


e) That a conference composed of the eleven First Ministers of Canada 
should be held at least once a year as a constitutional requirement. 


f) That the creation of new provinces should be subject to any 
amending formula consensus. 


APC) 


The Rt. Hon. Plerre E. Trudeau - 3 - 14 October 1976 


As already mentioned under the’ remarks on patriation, the provinces were 

of the view that while patriation was desirable it should be accompanied 

by the expansion of provincial jurisdiction and involvement in certain 
areas. The Premiers believed that discussions on these matters should 

be held with the federal government because they involve the federal govern- 
ment to a significant degree. 


a) Culture - You will recall that culture was referred to in Parts IV 
and VI of the draft proclamation. The interprovincial discussions 
on culture focused on the addition of a new concurrent power to be 
included in the Constitution. This power would refer to arts, 
literature and cultural heritage and would be subject to provincial 


paramountcy. On this matter, there was a high degree of consensus 
on the principle and considerable progress was made with respect to 
a solution. There was also, however, firm opinion from one province 


that the provinces and the federal government should have concurrent 
jurisdictional powers in the area. 


b) Communications - In the draft proclamation, communications was referred 
to in Parts View Discussions on this subject related to greater 
provincial control in communications, particularly in the area of 
cable television. 


c) Supreme Court of Canada - In general, discussions on this topic 
developed from those articles found in Part || of the draft prociamation. 
The provinces unanimously agreed to a greater role for the provinces 
in the appointment of Supreme Court judges than provided for in the 
draft proclamation. In addition, a number of other modifications 
were suggested to the provisions found in the draft proclamation. | 


d) Spending Power - Discussion on this matter focused on the necessity 
and desirability of having a consensus mechanism which must be applied 
before the federal government could exercise its spending power in 
areas of provincial jurisdiction. 


e) Senate Representation - Discussion on this subject related to British 
Columbia's proposal that Senate representation for that province 
be increased. 


fi) Regional Disparities and Equalization - In the draft proclamation, 
Regional Disparities was referred to in Part V. The discussions on 
this topic focussed on the expansion and strengthening of this 
section to inciude a reference to equalization. There was unanimous 
agreement on the clause contained in The draft proclamation and a 
high degree of consensus on Incorporating clauses in the Constitution 
providing for equalization. 


The Rt. Hon. Pierre E. Trudeau - 4 - 14 October 1976 
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Other matters were discussed, but it was felt by the Premiers that their 
deliberations had been of a preliminary and exploratory nature. As such, 
in any future meeting it is possible that individual provinces may present 
additional suggestions for consideration. 


The Premiers were of the view that significant progress on this complex 
matter had occurred, It was felt that further progress would require 
discussions between the provinces and the federal government. I+ was 
concluded by the Premiers that the next step should be for you to meet 
with the Premiers and develop the discussions reflected in this letter. 
The Premiers felt that it would now be appropriate for them to accept 
your invitation for further discussions in the near future, at a mutual ly 
agreeable time. | 


Given the importance of this subject and the reference to it in your 

Throne Speech of October 12, 1976, the other Premiers may wish to join 

with me in tabling this letter before our respective provincial legislatures 
or otherwise making this letter public on October 20, 1976. \f you have 
any objection could you please advise me forthwith. 


Yours truly, 


Lot 


BR 8 


PL/ww 


cc. Honourable William Bennett 
Honourable Allan Blakeney 
Honourable Edward Schreyer 
Honourable William Davis 
Honourable Robert Bourassa 
Honourable Frank Moores 
Honourable Gerald Regan 
Honourable Alex Campbell 
Honourable Richard Hatfield 
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My dear Premier: 


I was glad to have the occasion, 
presented by my dinner with you and the 
Premiers of the other provinces on December 
13th, to discuss briefly your letter of 
October 14th reporting on the discussions of 
the Premiers in August and October, 1976, on 
"patriation” of the constitution. I told you 
then - and this seemed to be agreeable to the 
Other Premiers - that I would be replying to 
your letter, further to the interim reply I 
sent on October 18th, to round out this particular 
part of our constitutional discussions. 


It seems to me that the results 
of the meetings of Premiers, as reflected in 
your letter, are, in a sense, either too much 
or too little. They are too much in relation 
to the limited exercise we embarked upon in 
April, 1975. That, as reflected in my letter 
of April 19th, 1975, was intended to accomplish 
“patriation” of our constitution from Britain 
with the amending clause agreed on at Victoria. 


The Honourable Peter Lougheed, 


Premier of Alberta, 
Legislative Building, 
Edmonton, Alberta. 
TSK 2B7 
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2. 


We - the provinces and the federal government - 
decided deliberately to avoid the complexities 
of constitutional reform which had been so clearly 
demonstrated in the conferences, meetings and 
discussions from 1968 to 1971. While the very 
limited scope of our exercise grew somewhat in 
the course of discussions in 1975 and early 1976, 
the proposals embodied in your letter carry 

the exercise into new areas and even raise some 
aspects of the distribution of powers. This is 
precisely the sort of thing we had, in April 
1975, sought to avoid. 


If the proposals in your letter 
are too much in relition to the immediate exercise, 
they are too little in relation to constitutional 
reform. We got into many other aspects of the 
constitution in 1968-1971 and, if we are now to 
embark on changes in the distribution of powers 
and other fundamental matters, I think our review 
and our changes should be much more extensive than 
those covered in your letter of October l4th. | 
I have made it clear on many occasions that the 
federal government is prepared to re-embark on 
a fundamental review of our constitution. We 
would be quite prepared to have such a process 
begin at a very early date if that is the 
general wish. The exercise since April 1975 
has been based on experience, over the many years 
of effort in this area, which seemed to demonstrate 
the wisdom of trying to proceed by stages: first 
to “patriate® with an amending procedure that 
most think satisfactory; then to decide upon the 
changes in a document that would be totally 
Canadian and totally amendable by procedures 
to be executed entirely in Canada. The federal 
government is prepared to proceed by either 
route: action by stages, such as we have been 
concentrating on, or action all at once by 
fundamental constitutional revision. 


3. 


Having said that the proposals in 
your letter are, in our judgment, either too 
much or too little, the federal government is 
prepared to see if agreement can be achieved 
on the basis of your letter, but with modifica- 
tions, 80 that "patriation® can be effected as 
soon as possible. The most significant modifi- 
cation we would suggest is that we should not, 
if we are to adhere to this limited exercise, 
enter in any way into the distribution of powers. 
The federal government is quite ready to go into 
that problem but it is both complex and difficult. 
To do it partially, in the way your letter suggests, 
without a coherent total plan would, in our view, 
be a serious mistake. We have, therefore, tried 
to see what might reasonably be done to meet the 
concerns to which your letter refers, while leaving 
all matters of constitutional powers for comprehensive 
study and action at the second stage, after 
“patriation". So that there can be no possibility 
of misunderstanding I repeat that, if the provinces 
now feel that this is not the right course, the 
federal government is ready to embark on the other 
route of total constitutional review. If we adopt 
that course, it will be essential for all of us 
to be willing to meet the challenge that this task 
will pose in as open-minded a way as possible 
consistent with our responsibilities, unburdened by 
commitments to any preconceived outcome, and 
constrained only by the dictates of our sense of 
what will best serve the interests of Canadians 
in all parts of Canada. In this spirit, I am 
convinced, lies the greatest promise of a constitu- 
tion that will be Canadian in the best sense, that 
is to say an institutional framework for our future 
that will be effective and workable, yet justly 
and sensitively balanced as between its constitutent 
elements. Having made these points, I return to 
the possibility of action in stages, with a first 
stage built upon the proposals in your letter. 


4. 


If “patriation* can be agreed upon 
using the discussions of the last two years 
as the basis, we will need to implement it by 
means of a Proclamation by the Governor General 
and legislation by the British Parliament to 
terminate its powers to legislate with regard to 
Canada. A draft of such a Proclamation was 
sent to you and the other Premiers with my 
letter of March 3lst, 1976. It has seemed to 
us that it might advance matters if the proposals 
of the federal government, in reply to your 
letter of October 14th, were communicated in 
the form of a revised Proclamation. Such a 
document is enciosed herewith as part of a draft 
of a resolution that mignt be placed before 
Parliament. The limitations on what it contains 
relate in large part to the comments I have 
already made that it would be unwise, in this 
limited exercise, to touch the distribution of 
powers. Apart from that broad comment, possibly 
it would be helpful if I were to make the following 
brief explanations concerning the different parts 
of the document. 


Part I - Amendments to the constitution 


This sets forth the Victoria 
amending formula. While the formula may not be 
perfect, there is general agreement that it is 
the best that has been devised in nearly fifty 
years of effort. It was agreed to by all 
eleven governments in 1971 and by eight of the 
ten provinces at your meeting in Toronto last 
October. We are never likely to get a higher 
degree of consensus on any formula. Accordingly, 
while the federal government is not entirely 
satisfied about one or two aspects of the 
formula, it seems to us that the wise course 
would be to accept it and get ahead with 
“patriation” on the basis of it. If we ever 
get anything that has a higher level of 
consensus, it can be established by use of the 
Victoria formula. 


Ss. 


Part II - Senate Representation 


This is entirely new and represents 
a response to the view that the western part of 
Canada is much under-represented in the Senate 
at the present time. While Senate representation 
has never been directly related to population in 
Canada, but rather to regions, it is clear that 
the west is indeed under-represented when one 
considers the way in which its importance in 
confederation has grown since the present Senate 
menbership was set in 1915. Various formulae can 
be devised for increased representation from the 
western provinces. Part II represents a suggestion 
that the federal government would support. 


When we come to fundamental review 
of the constitution, we will want to consider 
many things relating to the Senate. The federal 
government will have a number of proposals to 
make. For purposes of the present exercise, 
however, we would be prepared to have early 
decision on modification of western representation 
since that seems clearly to be unsatisfactory 
and capable of correction at this stage. 


Part III - Language Rights 


Your letter includes, as one of 
the matters “unanimously agreed to" by the pro- 
vinces in the 1976 meetings, "a confirmation 
of the language rights of English and French 
generally along the lines discussed in Victoria 
in 1971". The Victoria provisions included 
certain obligations that specific provinces 
then agreed they were prepared to accept with 
regard to the official language that is in a 
minority position within its boundaries. We 
are not at all certain whether the wording of 
your letter indicates that those provinces 
are now prepared to accept the same or similar 
obligations. The federal government is prepared 
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to do so. Articles 14 to 20 in the enclosed draft 
are along the lines of Victoria but, in view of 

the uncertainty to which I refer, they are in this 
text made applicable to the Parliament and government 
of Canada only, with a provision like that contained 
in the Victoria Charter (Article 19 here) whereby 

a province can adopt similar provisions and give 
them constitutional status if it so wishes. If 
provinces would be prepared, as at Victoria, to 

have obligations inserted in the various articles 
with respect to themselves that would, of course, 
strengthen the provisions. I hope that is the sort 
of possibility to which your letter refers. 


Article 21 was not a part of the 
Victoria proposals. It is a modification of 
Article 38 in the draft I sent you on March 3lst, 
1976. I understand that a number of the Premiers 
were concerned at the indefiniteness of the 
reference to “culture” and “development” in 
the earlier Article. Article 21 is limited to 
language and preservation of it. It applies 
to federal powers only. The provinces could be 
included in such a provision or the possibility 
could be contemplated by a modification of 
Article 19. Such a thing might give the degree 
of assurance to linguistic minorities in some 
provinces that we feel Article 21 will give to 
the linguistic minority nationally. 


Part IV - Regional Disparities 


Your letter says the meetings of 
Premiers produced "unanimous agreement on the 
clause contained in the draft proclamation”. 
It also says there was "a high degree of 
consensus on incorporating clauses in the 
constitution providing for equalization". 
Article 22 reproduces the article that met with 
unanimous agreement. Part (b) of it was, as 
you know, designed as a constitutional commitment 
to the objective of equalization as now developed. 
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Part V - Feceral-Provincial Consultation 


Article 23 would provide the 
“constitutional requirement” 40 which your ._ 
letter refers that a conference of First 
Ministers “be held at least once a year”. 


Article 24 would provide for 
consultation at such a conference before a new 
province was eStablished. The federal government 
is of the view that to require the use of the 
amending procedure to establish a new province, 
as your letter suggests, might prove a source 
of rigidity. The admission of new provinces 
would not, of course, affect in any way the 
specific requirements in the proposed amending 
formula for the degree of consent required 
among the existing provinces for any future 
constitutional change. Nor would what is 
proposed affect the existing provision that the 
boundaries of a province cannot be altered 
without the consent of its Legislature. 


Article 25 would require 
consultation before any use of the declaratory 
power of the federal Parliament. A requirement 
for provincial consent, as your letter suggests, 
would be tantamount to changing the division of 
legislative powers. As I have already said, 
we feel that any entry upon the distribution of 
powers is too fundamental a matter for the 
present exercise. Such a change could be 
considered following “patriation® as a part of 
a total review. 


Article 26 is a substantial and 
structured constitutional obligation to 
consultation in the areas referred to. Your 
letter referred to a desire for "a greater 
degree of provincial involvement in immigration”, 
which is now a concurrent power with federal 
paramountcy under Section 95 of the B.N.A. Act. 


Your letter also refers to "a new concurrent 
power” in relation to culture and to "greater 
provincial control in communications”. These 
comments all appear to suggest changes in the 
distribution of powers. As I rave said, the 
federal government considers such changes to be 
proper material for consideration at the second 
stage of our constitutional reform if we are to 
proceed by stages. For this stage, we would 
suggest that an obligation to consult along the 
lines of that in Article 26 would provide a new 
measure of assurance that provincial interests 
would be taken into account to the greatest 
possible degree before the federal government or 
Parliament acted within federal constitutional 
powers in these areas. This would not, of course, 
preclude any changes in the relevant powers that 
might be agreed upon in the second stage. They 
could be brought into effect under the amending 
procedure. 


Part VI - Miscellaneous 


Article 37 would remedy a deficiency 
in our constitution as it now stands: the lack 
of an official French-language text with full 
force and effect. It would be critically 
important that such a text should be approved 
by a means acceptable to all and therefore the 
approval mechanism has for the time being been 
left blank. One possibility is that a small 
group of eminent jurists might be appointed to 
review the French-language versions to ensure 
complete accuracy before they become law. 


Draft British legislation 


This is along the lines discussed 
in the meetings preparatory to the Victoria 
Conference. It would provide the legal base 
for the Proclamation and would terminate the 
power of the British Parliament to legislate with 
respect to Canada. 
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The only parts of your letter to 
which I have not referred are those relating to 
the Supreme Court of Canada, t! : "jurisdiction of 
provincial governments of taxation in the areas of 
primary production” and the exercise of the federal 
spending power. With regard to the last two, 
both get into the distribution of powers. As I 
have already indicated, the federal government 
cons.ders that this is a matter for extensive and 
full discussion after “patriation"if we are 
following the course of action by stages. 


So far as the Supreme Court of Canada 
is concerned, the Victoria Charter contained a 
number of specific articles dealing with the 
procedure to be followed in making appointments 
to the Court. They would have given the provinces 
a limited but explicit role in the appointment 
process. In your letter you indicated that, at the 
October meeting, the provincial Premiers agreed 
that the provinces should have a greater role in 
this process than was accorded to them by the 
Victoria provisions, although your letter does not 
detail what that greater role should be. You 
said that “a number of'other modifications were 
suggested" to the Victoria provisions. 


The federal government, for its 
part, has also had some second thoughts about the 
articles agreed to at Victoria. We reached the 
conclusion that they appear to have sufficiently 
adverse implications for the Supreme Court, as a 
vital institution of our federation, that they 
ought not simply to be reintroduced as part of this 
current proposal without at least a very careful 
re-examination of those implications by all of 
our governments. We also concluded that it would be 
possible to achieve a better regional distribution 
of the judges, as well as more effective consulta- 
tion, through a constitutional provision that would 
reguire selection of the judges on a geographical 
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basis. Tnis would ensure that a regional 
distribution is invariably present on the 

Court. It would, of course, retain and guarantee 
constitutionally tne presence on the Court of 

at least three judges experienced in the civil 
law of Quebec. We would welcome the views of 

the Premiers on a new provision of this kind, 
combined with a constitutional obligation to 
consult with the Attorney General of the province 
or provinces concerned before an appointment was 
made. 


I am sending copies of this letter 
to your fellow Premiers 80 they may be aware of 
these proposals that the federal government is 
making in response to your letter and the 
meetings of August and October, 1976. As I have 
said, we would be happy to see “patriation” 
effected forthwith on the basis of the draft 
proclamation and legislation I am enclosing, to 
which could be added provisions about the 
Supreme Court if there is agreement on them. 

If it seems likely that that result could be 
achieved after a further conference to discuss 
modifications that any of the Premiers might 
think desirable, I would be happy to join in such 
a conference at a mutually convenient date. 


It is quite possible, however, 
that the areas of disagreement may be various 
and perhaps substantial. If so, I cannot help 
wondering whether it would not be better to 
return to our original plan of April 1975 - 
nothing but “patriation” with the Victoria 
amending formula - leaving everything else 
for discussion and action at the next stage, 
after “patriation". You will have noted that 
Premiers Schreyer and Campbell in their letters 
to me of October 21st and November 10th made 
clear that they do not consider that "“patriation" 
need be conditional upon a consensus with regard 
to the matters referred to in your letter. 
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I should appreciate your comments 
on the proposals in this letter and particularly 
your suggestion as to what the next stage ought 
to be in order to complete the “patriation” 
exercise that we have now been working on for 
nearly two years. I am asking the Premiers of 
the other provinces for their comments and 
suggestions in the same way. I do hope that we 
can achieve “patriation", with the Victoria 
amending formula, without much more delay and 
bring to an end this remnant of our colonial 
condition of a century ago. 


As our correspondence in October 
was made public forthwith, I would think that 
the same ought to be done with this letter and 
the brief covering letters I am sending to the 
Premiers of the other provinces. I would 
propose, therefore, to make them public on 
Friday next, January 21st, and to table the 
letters in the House of Commons when it 
resumes its session on January 24th, 1977. 


Sincerely, 
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DRAFT RESOLUTION RESPECTING 


THE CONSTITUTION OF CANADA 


WHEREAS it is in accord with the status of Canada 
as an independent state that the Canadian people should be able 
through their chosen representatives to provide for themselves 
the means by which to alter their own Constitution in all 


respects. 


And whereas hitherto certain amendments to the Con- 
stitution of Canada have been made by the Parliament of the 


United Kingdom at the request and with the consent of Canada; 


And whereas it is desirable that it should be possible 
to amend the Constitution of Canada in all respects by action 


of the appropriate instrumentalities of government in Canada; 


And whereas the Proclamation hereinafter referred to 
embodies provisions with respect to the Constitution of Canada 


and the means whereby it may hereafter be amended; 


Be it therefore resolved that we, /the Senate/ and 
ZMouse of Commons/ approve the promulgation of a Proclamation 
by the Governor General, to have the force of law as well in 


Canada as in the United Kingdom, in the following terms: 


“Proclamation respecting the Constitution of Canada 


PART I = AMENDMENTS TO THE CONSTITUTION 


Art. 1 Amendments to the Constitution of Canada may be made 
from time to time by proclamation issued by the 
Governor General under the Great Seal of Canada 
when so authorized by resolution of the Senate and 
House of Commons and of the Legislative Assemblies 


of at least a majority of the provinces that includes: 


Art. 4 


(1) every province that at any time before 
the issue of such Proclamation had, 
according to any previous general census, 
a population of at least 25 per cent of 
the population of Canada; 

(2) two or more of the Atlantic provinces : 
and 

(3) two or more of the Western provinces that 
have, according to the then latest general 
census, combined populations of at least 
50 per cent of the population of all the 


Western provinces. 


Notwithstanding paragraph (3) of Article l, when 
the Legislative Assemblies of each of the Western 
provinces have, either before or after the coming 
into force of this Part, by resolution so author- 
ized, that paragraph shall read as follows: 


#(3) two or more of the Western provinces." 


Amendments to the Constitution of Canada in relation 


to any provision that applies to one or more, but not 


‘all, of the provinces may be made from time to time 


by proclamation issued by the Governor General under 
the Great Seal of Canada when so authorized ieee 
tions of the Senate and House of Commons and of the 
Legislative Assembly of each province to which such 


amendments apply. 


An amendment may be mac2 by proclamation under 
Article 1 or Article 3 without a resolution of the 
Senate authorizing the issue of the proclamation if 
within 90 days of the passage by the House of Coumone 


of a resolution authorizing its issue the Senate has 


Art. 


Art. 


Art. 


Art. 


5 


6 


7 


8 


not passed such a resolution and at any time 
after the expiration of those 90 days the House 
of Commons again passes the resolution, but any 
period when Parliament is prorogued or dissolved 


shall not be counted in computing those 90 days, 


The following rules apply to the procedures for 

amendment described in Articles 1 and 3: 

(1) either of such procedures may be initiated 
by the Senate or House of Commons or the 
Legislative Assembly of a province; and 

(2) a resolution made for the purposes of this 

Part may be revoked at any time before the 


issue of a proclamation authorized by it. 


The Parliament of Canada may exclusively make laws 
from time to time amending the Constitution of Canada, 
in relation to the executive government of Canada 


or the Senate or House of Commons. 


In each province the legislature may exclusively 
make laws in relation to the amendment from time 


to time of the constitution of the province. 


Notwithstanding Articles 6 and 7, amendments to 

the Constitution of Canada in relation to the follow- 

ing matters may be made only in accordance with the 

procedure described in Article 1]: 

(1) the offices of the Queen, the Governor General 
or the Lieutenant Governor of bps a 

(2) the requirements of the Constitution of Canada 
respecting yearly sessions of the Parliament 
of Canada or the Legislature of a province; 

(3) the maximum period fixed by the Constitution 


of Canada for the duration of the House of 


Commons or the Legislative Assembly of 
a province; i 
(4) the powers of the Senate; 
(5) the number of members by which a province 
is entitled to be represented in the Senate, 
and the residence qualifications of Senators; 
(6) the right of a province to a number of members 
in the House of Commons not less than the 
number of Senators representing the province; 
(7) the principles of proportionate representa- 
tion of the provinces in the House of Commons 
prescribed by the Constitution of Canada; and 


(8) the requirements respecting the use of the 


English or French language. 


Art. 9 The procedure described in Article 1 may not be 
used to make an amendment where there is another 
provision for’ making such amendment in the Constitu- 
tion of Canada, but that procedure may none the less 
be used to amend any provision for amending the 
Constitution, including this Article, or in making 
a general consolidation and revision of the Constitu- 


tion. 


Art. 10 In this Part, "Atlantic provinces" means the provinces 
of Nova Scotia, New Brunswick, Prince Edward Island 
and Newfoundland, and “Western provinces" means the 
provinces of Manitoba, British Columbia, Saskatchewan 


and Alberta. 


Art. 11 Class 1 of section 91 and class 1 of section 92 of 
the British North America Act, 1867, as amended by 
the British North America (No. 2) Act, 1949 are 


repealed on the coming into force of this Part. 


PART II - SENATE REPRESENTATION 


Art. 12 Notwithstanding anything in the Constitution of 


Canada or in Article 8, 


(a) the number of Senators provided for under 
section 21 of the British North America Act, 
1867, as amended, is increased from one 
hundred and four to one hundred and sixteen; 

(b) the maximum number of Senators is increased 

from one hundred and twelve to one hundred 

and twenty-four; 

(c) the portion of the first sentence following 
paragraph 2 of section 22 of the British North 


America Act, 1867, as amended, shall read as 


follows: 


"3. The Atlantic Provinces of Nova 
Scotia, New Brunswick, Prince | 
Edward Island and Newfoundland; 


4. The Western Provinces of Manitoba, 
British Columbia, Saskatchewan 
and Alberta; 


which Four Divisions shall (subject to 

the Provisions of this Act) be represented 
in the Senate as follows: Ontario by 
twenty-four Senators; Quebec by twenty- 
four Senators; the Atlantic Provinces 

by thirty Senators, ten thereof represent- 
ing Nova Scotia, ten thereof represent- 
ing New Brunswick, four thereof represent- 
ing Prince Edward Island and six thereof 
representing Newfoundland; the Western 
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Provinces by thirty-six Senators, 
seven thereof representing Manitoba, 
twelve thereof representing British 
Columbia, seven thereof representing 
Saskatchewan, and ten thereof repre- 
senting Alberta; and the Yukon Ter- 
ritory and the Northwest Territories 
shall be entitled to be represented 


in the Senate by one member each." 


Art. 13 For the purposes. of this Part, the term "Province" 


in section 23 of the British North America Act 


1867 includes the Yukon Territory and the Northwest 


Territories. 


Art. l4 
Art. 15 
Art. 16 
Art. 17 
Art. 18 
Art. 19 


PART III - LANGUAGE RIGHTS 


English and French are the official languages 

of Canada having the status and protection set 
forth in this Part, but no provision in this 
Part shall derogate from any right, privilege, 
or obligation existing under any other provision 


of the Constitution. 


A person has the right to use English or French 


in the debates of the Parliament of Canada. 


The statutes and the records and journals of the 
Parliament of Canada shall be printed and published 
in English and French: and both versions of such 


statutes are equally authoritative. 


A person has the Plone to use English or French 

in giving evidence before, or in any pleading -or. 
process in the Supreme Court of Canada or any court 
established by the Parliament of Canada, and to 


require that any document or judgment issuing from 


any such court be in English or French. 


A member of the public has the right to the use of the 


official language of his choice in communications 
wetween him and the head or central office of every 


department and agency of the Government of Canada. 


A provincial Legislative Assembly may, by resolution, 
declare that provisions similar to those of any part 
of Articles 15, 16, 17 and 18 shall apply to the 
Legislative Assembly, and to any of the provincial 
courts and offices of the provincial depart and 
agencies according to the terms of the resolution, 
and thcreafter such parts apply to the Legislative 


Assembly, courts and offices Specified according to 


Art. 


Art. 


20 


21 


the terms of such resolution: and any right 
conferred under this Article may be abrogated 
or diminished only in accordance with the 
procedure described in Article 1 of this Procla- 


mation. 


A member of the public has the right to the use 

of the official language of his choice in communica- 
tions between him and every principal office of a 
department or agency of the Government of Canada 
that is located in an area where a substantial 
proportion of the population has the official lan- 
guage of his choice as its mother tonque, but the 
Parliament of Canada may define the limits of such 
areas and what constitutes a substantial proportion 
of the population for the purposes of this Article. 


The Parliament of Canada, in the exercise of 
powers assigned to it by the Constitution of 
Canada, and the Government of Canada, in the 
exercise of powers conferred on it by the Con- 
stitution of Canada or by any law enacted by 
Parliament, shall be guided, among other con- 
siderations for the welfare and advantage of 

the people of Canada, by the knowledge that a 
fundamental purpose underlying the Canadian 
federation is to ensure that the diverse cultures 
of its people may continue to be respected within 
that federation and by its institutions, and by 
the appreciation, aS a consequence, of the im- 
portance of the two official languages of Canada 
as the languages of cultural expression used by 
those for whom the official languages of Canada 
are mother tongues; accordingly neither the 


‘ Parliament of Canada nor the Government of Canada, 


in exercising the respective powers so assigned 

to or conferred on them, shall act in a manner that 
will adversely affect the preservation of cither 

of the two official languages of Canada. 


Art. 22 


PART IV - REGIONAL DISPARITIES 


Without altering the distribution of powers and 


without compelling the Parliament of Canada or the 


Legislatures of the Provinces to exercise their 


legislative powers, the Parliament of Canada and 


the Legislatures of the Provinces,. together with the 


Government of Canada and the Governments of the 


Provinces, are committed to: 


(a) 


(b) 


(c) 


the promotion of equality of opportunity 
and well-being for all individuals in 
Canada; 

the assurance, as nearly as possible, that 


essential public services of reasonable 


quality are available to all individuals in 


Canada; and 

the promotion of economic development to 
reduce disparities in the social and economic 
opportunities for all individuals in Canada 


wherever they may live. 
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PART _V = FEDERAL-PROVINCIAL CONSULTATION 


Art. 23 A conference composed of the Prime Minister of 
Canada and the First Ministers of the Provinces 
shall be called by the Prime Minister of Canada 
at least once a year unless, in any year, a 
majority of those composing the conference decide 


that it shall not be held. 


Art. 24 Before the Parliament of Canada may establish 
are new province in territories forming part of 
Canada, the question of the establishment of 
such province shall be placed on the agenda of 
a conference composed of the Prime Minister of 


Canada and the First Ministers of the Provinces 


for discussion by them. 


Art. 25 Before the Parliament of Canada May exercise its 


authority under section 92(10)(c)- of the British 


North America Act, 1867 to declare any work or 


undertaking within a province to be for the general 
advantage of Canada or for the pes two 

or more provinces, the Government of Canada shall 
consult with the Government of the Province or 
Provinces ‘in which the work or undertaking is 


located. 


Este 


Tse: Government of Canaga,.in O7Écr to ensure 

the fullest and most complete consultation 
practicable with the Government of any Province 
of Canada with respect to fact activities 
affecting, or likely to affect, the survival 

and development of the language used by any 

group of persons residing in that Province, or 
with respect to federal activities in support 

of or related to cultural activity, broadcasting 
or broadcasting services, or immigration, shall, 
if the Government of that Province so requests, 
establish with that Government a joint commission 
to heighten co-operation between them in 
relation to those federal activities, subject 

to a protocol of agreement defining the functions, 
attributes, composition and duration of that 


commission. 


ALG. 


Art. 28 


Art. 29 
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PART VI - MISCELLANEOUS 


The Governor General of Canada may by Proclana-. 


tion under the Great Seal of Canada proclaim a 


French-language text of the Constitution of Canada, 


or any part thereof, when so authorized by ___ 


tc LL LS AC ET I LL AEE 
and thereafter that text shall be as authoritative 
as, and shall have the same force and effect as, 

the English-language text to which it corresponds, 


but shall not be held to operate as new law. 


All laws in effect in Canada immediately before 
the coming into force of this Part, including those 
enactments set out in Article 29, shall continue 

as law in Canada except to the extent altered by 
this Proclamation, subject tobe repealed, abolished 
or altered by the Parliament of Canada, or by the 
Legislatures of the respective Provinces, according 
to the authority of each under the Constitution of 


Canada. 


Without limiting the meaning of that expression, 
the "Constitution of Canada" includes the following 
enactments and any orders thercunder, together 

with this Proclamation and any anendments thercto 
made by proclamation issucd thercunder: 


The British North America Acts, 
1867 to 1975; 


The Manitoba Act, 1670; 


The Parliament ot Canada Act, 
1875; 


Canadi (Ontario Roundary) Aci, 1669 
52-53 Vict., ©. 28 (U.K.); 


The Canadian Speaker (Appointment of 
Deputy) Act, 1895, Session 2, 59 Vict., 
Ce 3 (UK): 

Alberta Act, 1905, 4-5 Edw. VII, c. 3; 


Saskatchewan Act, 1905, 4-5 Edw. VII, 
c. 42; 


Statute of Westminster, 1931, 22 Geo. V, 
c. 4 insofar as it applies to Canada. 


Art. 30 This Proclamation shall come into force on the 


day it is promulgated by the Governor General. 


DRAFT RESOLUTION RESPECTING THE CONSTITUTION OF CANAJA 


(Cont'a.) 


And be it further resolved 


That a humble Address be presented to Her Majesty 


the Queen in the following words: 
To the Queen's Most Excellent Majesty: 


Most Gracious Sovereign: 


We Your Majesty's most dutiful and loyal subjects, 
the /Senate/ © fand Commons/ of Canada in Parliament assembled, 
humbly approach Your Majesty praying that You may graciously 
be pleased to cause a measure to be laid before the Parliament 


of the United Kingdom to be expressed as follows: 


“WHEREAS it is in accord with the status of 
Canada as an independent state that the Canadian 
people should be able through their chosen repre- 
sentatives to provide for themselves the means by 


which to alter their own Constitution in all respects, 


And whereas hitherto certain amendments to 
the Constitution of Canada have been made by the 
Parliament of the United Kingdom at the request and 


with the consent of Canada: 


And whereas a proclamation entitled the 
"Proclamation respecting the Constitution of Canada" 
that was approved by the Senate and House of Commons 
of Crnada on the ___ day of , 19.5 CO be 
proclaimed by the Governor General of Cana:la embodics 
provisions with respect to the Constitution of Canada 


and the means whereby it may be amended; 


And whereas Canada has requested, and con- 
sented to, the enactment of an Act of the Parliament 
of the United Kinydom to make appropriate provision 
in connection with the matters aforesaid and the 
Scnate and House of Commons have submitted an Address 
to Her Majesty praying that a measure be laid before 


the Parliament of the Unitcd Kingdom for that purpose: 


Be if therefore enacted by the Queen's Most Excellent 
Majesty .... etc.: 
Lie When promulgated by the Governor General 
of Canada, the Proclamation shall, as well 
in the United Kingdom as in Canada, be 
recognized as haviny by virtue of the 


Proclamation the force of law. 


2. No Act of Parliament of the United Kingdom 
passed after the promulgation of the Proclama- 
tion shall extend, or be deemed to extend, to 
Canada or to any province or territory of 


Canada as part of its law. 


34 As from the promulgation of the Proclamation 
the enactments mentioned in the Schedule to 
this Act are, to the extert specified in 
column 3 of the Schedule, hereby repealed 
as enactments of the Pz-liament of the United 
Kingdom, but without prejudice to any operation 
which any of those enactments or any law, order, 
rule, regulation or other instrument made there- 


under may continue to have by virtue of the Procla- 


mation. 


4. This Act may be cited as the Canada Act, 1977. 
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Chapter Short Title Extent of Repcal 
22 & 23 Geo. V. The Statute of Sections 2 to 5, 
c. 4 Westminster, 1931 in their application 


to Canada. 
Section 7. 
In section 10(3) the 


words “and Newfoundland". 


Such other statutes as the British wish to repeal for their pur- 
poses. For example: the British North America Acts, 1867-1964. 
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OTTAWA, KIA OA2, 
September 2, 1977. 


My dear Premier: 


I followeë with much interest the resorts 
of the Giscussion at the meeting of the Premiers at 
St. Andrews concerning the languëge of educetion. I 
realize tnmat tne result was not precisely che one for 
which you nopea and that you did not formally subscribe 
to the "Statement on Language” that was issued. The 
"Statement" is, however, a very positive step for any- 
one who is interested, as I know you are, in ensuring 
that education is available in French not oniy to the 
francophone minorities in provinces other than Quebec 
but also to francophone Québécois who go to other 
provinces. You are reported in the press as having 
criticized the “Statement” because there is nothing in 
it to provide any certainty of implementation or any 
guarantee of permanence. These deficiencies could be 
met by appropriate constitutional provision and it 15 
to suggest that this be done that I am writing to you 
and the other Premiers today. 


The Honourable René Lévesque, 
Premier or Quebec, 
Parliament Buildings, 
QUEBEC, Quebec, 
GIA 1A2. 


i am, of course, aware that the publicly 
Stated objective of tre party you head 1s to 
achieve the separation of Quebec from Canada and 
that, .in that context, revision of our Constitution 
tO make for e better Canada could appear to be 
inconsistent with that policy. You have made it 
Clear, nowever, that, in your view, separation 
is dependent on approval of it in a referendum. . 
That referendum has not been held. It may or may 
not support Separation. Whatever happens, the © 
problems of languages of education are certain to 
remain with us unless some just and reasonabie 
solution to those problems can be found. Since a 
possible line of solution through bilateral ecree- 
ments has not been ccnsidered acceptable by the 
other provinces, a constitutional guarantee, ; 
establisned as soon as possible, is an alterrative 
course that woulc be valuable and important for the 
whole of the francopnone community in Canada. What- 
ever guarantee was acceptable would, of course, apply 
to the anglophone community in Quebec and 4 am well 
aware of the dirficuities this involves for your 
Government. Nevertheless, I am confident that those 
Gifficulties can be met by an appropriately framed 
guarantee. 


Wnat is proposed is to inscribe in the 
Constitution a rignt in relation to language of — 
education based on the declaration of principle and 
vour own stated objectives that emerged from St. 
Andrews. On the one hand, you could regard such a 
right as an isolated provision binding on Quedec 
only so long as Quebec remains within the Canedian 
federation; on the other, we could regard it és a 
part of a total Bill of Rights that would be worked 
out later. 


As you know from the statement on language 
. policy that was isszed in June, the preference of 

the federal Government would be to have the constitu- 
tional right cstablished in terms of the officiai 
language of choice. This could be done by inscribing 
in the Constitution a provision recognizing and 
declaring that, in Canada, every Canadian parent has 
the. right to have his or her children receive their 
schooling in the official language of the parent's 
choice, wherever the numbers of children for whom * 
one or the other official language is chosen warrant 
the provision of the necessary facilities. It is our 
nope that such a provision would be acceptable to the 
provinces which have adhered to the St. Andrews’ 
"Statement", but we realize thet it might cause 
difficulties for your government at the present time. 


If the: Government of Quebec feels that to be 
the case, one possibility would be to have the above- 
mentioned provision written into the Constitution in 
à form that would be binding on the other nine provinces. 
In the case of Quebec, if your government feels that 
the guarantee must be on the basis established in your 
recent legislation, the constitutional guarantee would 
be based on the language +- either French or English -- 
in which the parent has received his or her education. 


In making this proposal, however, I am well 
aware that one of the most difficult problems that 
your government felt it had to deal with in its recent 
legislation on language of education was the question 
of the education of children in Quebec whose parents 
received their education in a language other than 
French or English. As already mentioned, the strong 
preference of the Government of Canada is to permit 
fuil freedom of choice, and we disagree fundamentally | 
with your legislation in the way in which it deals with 
the problem. Nevertheless, in the interest of ach)evang 
an objective that is of such great importance to all 
Canadians, we are prepared to accept, with reluctance, 
the possible need for some arrangement for dealing with 
this problem that differs from our preferred policy 
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and we would of course be willing to discuss with 
your government how such an arrangemejt might best 
be achieved. In the course af those discussions, 
we would also wisn to propose that, however the 
guarantee is framed, it would provide that children 
moving into Quebec from any other province would be 
able to pussue their education in the officiai F 
language that they are in face accustomed to use, just 
as French-speaking children moving from Quebec to 
any other province would be able to pursue their 
education in French. | 


Wile a special kind of guarantee for 
Quebec would almost certainly be demanded by your 
government for the shorter term, I would hope that, 
over time, the Government of Quebec will come to 
perceive a new sense of collective security about 
the development of the French language and culture and 
that it will then become possible for the Government 
of Quebec to accept the general guarantee which we 
are proposing to the other provinces. I would propose, : 
tnerefore, that the provision for Quebec should be 
such that there couid be "“opting.in” to the general 
guarantee when the province feels that this is possible. 


‘ Inscription.of this basic right of the 
citizen in the Constitution in the manner of a 
Bill of Rights provision would make the right enforceable 
by the citizen in the courts. Such a provision would 
give no powers whatever to the Parliament or Government 
or Canada. It would, rather, constitute a guarantee 
that the right of the citizen could not be limited or 
taken away by any legislature or any government; on 
the contrary, this right would have to be established 
where it does not now exist. In short, it would be a 
protection of the citizen against government at all 
levels and a guarantee of the right to education-of his 
ox her children in the official language of choice - 
forthwith in nine provinces, and, i hope, at some 
future date in Quebec. In the interim, education of 
the children in the official language in which the 
parent was educated would be guaranteed in Quebec. 
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ax constitutional guarantees were established 
in the above way, it seems. to me that the resuit wouid 
be to achieve and to give force to very much the result 
for which you argued at St. Andrews. French-speaking 
children from Quebes going to the other provinces would 
be abie to pursue their education in French wherever 
facilities couid reasonably be made available. English- 
Speaking. cniléren from the other provinces going to 
Quebec would similarly be able to pursue their education 
in their own langucge. The capacity of Quebec to limit 
access for other categories of people to English language 
schools could be preserved within the framework: of the 
present Constitution so iong as the Government of Quebec 
considers it necessary. ; 


Tne new provisions that I propose would have 
constitutional certainty and not only the verbal ex-. 
pression of cooû intentions about which you were 
concerned. At the same time, there would be no inter- 
vention whatever by tne federal Parliament or Government, 
into the field of education: the federal Government 
recognizes that education is a matter of provincial 
jurisdiction. 


If you and the, other Premiers are in favour 
of a constitutional provision along the lines I have 
suggested, I would like to propose that discussions be 
undertaken at an early point to determine the best form 
of the constitutional guarantee and how action might be 
taken on it. 


I hope you will give serious thought to tnis 
proposal. You and I, and tne. parties we lead, differ 
on the solutions to which we subscribe for some of our 
problems. I venture to hope that we do not differ as 
to the Gesirability of echiceving in whatever way may 
be effective and »ractical the extension of justice and 
fuir treatment, both now and in the future, to the 
people resident in all the provinces of Canada. Waat 
I am proposing would give an enduring result to a 
Statement of principle and intention that can profoundly 

ifect the lives of thousands of children, born ana 
inborn; throughout this country. 
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I am Enciosinag a copy of the letter on 
cass Subject that I amsending to the other first” 
Ministers, and at the same time I am sending them 
a copy of this letter to you. 


Sincerely, 


st si sal sign 
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Original signed by tno | 
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JUL 2 & 2004 | Government of Quebec 
oh j, Premier's Office 


Quebec City 
September 9, 1977 


Mr. Pierre-Elliot Trudeau 
Prime Minister of Canada 
Government of Canada 
Ottawa, Ontario 


Dear Sir: 


This is in response to your letter of September 2, 
in regard to the language of instruction. I found it very 
interesting and discussed it with my colleagues in the 


Government. 


We were pleased to note that you acknowledged our 
commitment to place the future of Quebec in the hands of its 
people by means of a referendum and, consequently, the right 
of Quebecers to determine their own future and establish new 


relations with the rest of Canada. 


We were also pleased to note that your government 
is ready to recognize that, in the present circumstances, the 
basic requirement mentioned in the chapter on instruction in 
the Charter of the French Language, namely, the language of 
instruction of the parents, should be the criterion of ad- 
mission to English schools in Quebec. In our view, this is 


an acknowledgement of the constitutionality of this legislation. 


In your letter, you also acknowledged that the 
present situation in Quebec is different enough from that 


of the other provinces to justify a different treatment in law. 


In our province, the English school system is so 
well-developed that it could prove to be a threat to the 
very survival of the Francophone community through assimilation, 
whereas the French school system in the other provinces is 
still so incomplete that even the legal acknowledgement of the 
right to French-language instruction may for a long time 
remain a dead letter unless concrete moves are made in that 


direction. 


It is for this reason that we believe that our 
proposal concerning reciprocity agreements between provinces 
is better than that of a constitutional amendment, which 
might in fact turn out to be one-sided. For example, this 
constitutional provision might easily prevent Quebec from 
regulating access to English schools, since these schools 
already exist and legislation governing access to them could 
be held unconstitutional. It is, moreover, difficult to 
imagine how such a provision could effectively guarantee 
Francophones in other provinces the French schools which 
they do not have since, under our legal system, a court of 


law has no power to force a parliament to legislate. 


The insertion in a constitutional document of a 
provision on the language of instruction which could be 
applied only where "installing the required facilities is 
warranted" by the number of pupils would only create illusions, 
rather than conferring rights. You were right in dismissing 
the possibility of federal intervention in education. Since 


educational organization comes under provincial jurisdiction, 


the constitutional guarantee itself could not be accompanied 
by the sanctions guaranteeing the exercise of this right, 
again because of the lack of power of the courts of law to 


force a government to act. 


Moreover, you did not indicate whether the proposed 
constitutional amendment would be made simply by an amendment 
to the BNA Act by the British Parliament or whether it would 
be made when the constitution is "repatriated." In either 
case, it would be a long, complicated and even uncertain 


process. 


| When reading your letter, I therefore got the 
impression that your objectives are similar to those which I 
submitted to the conference of all the premiers in St Andrews, 
but that you are trying to reach them by a route which is 
strewn with so many problems and possible delays that the 
attempt is compromised from the very beginning, and in any 
case, can only lead to a guarantee which would be more theoret- 


ical than practical. I assume you are already aware of this. 


The offer I made my colleagues in the other provinces 
concerning reciprocity agreements has an advantage in that 
it can be adapted to the particular circumstances of each 
province and put into effect quickly, without anyone having 


to surrender any power. 


On the other hand, a constitutional amendment would 
restrict the power of the provincial legislatures over education 
by limiting their powers to legislate on the question. My 
government, like the previous governments of Quebec, has always 


felt that the powers which we hold over matters of education are 


absolutely vital to the safeguarding of our cultural identity, 
and that we must retain our full room for manoeuvre in this 
matter, in order to be able to adapt to the changing situation, 


whatever direction it might take. 


This basic principle is in my view irreconcilable 
with your proposal to subject Quebec to a constitutional pro- 
vision which,..even, if its basis 15 different .fromathat oeche 
other provinces, would still take away some of Quebec's ex- 
clusive power over matters of education. Quebec will never 
agree to let its complete sovereignty over such a vital matter 
be replaced by a restricted jurisdiction which is subject to 
judicial interpretation. In fact, it would be unthinkable 
that the Supreme Court of Canada, a majority of the members 
of which will always be Anglophones and non-Quebecers, should 
replace the Quebec National Assembly as the ultimate authority 


in matters of education in Quebec. 


I would like to point out that this attitude has 
nothing to do with our government's goal of political sovereignty. 
On the contrary, these powers over education are especially 
necessary within the present federal framework, since we must 
protect ourselves against our gradually becoming a minority 


within the province of Quebec itself. 


Your letter reflects an attempt to understand the 
situation in Quebec, and I appreciate this as well as your 
desire, which we share, to improve the lot of Francophones 
outside Quebec and respect the rights of the Anglophone minority 


within Quebec. 


I would, however, like to point out that in the past 
ten years, three different Quebec laws have been passed on this 
question of language. The last was just recently assented to 
by the National Assembly and all its effects are still not known. 
I have publicly stated that we, as a society, must give this 
new Act a fair trial for a few years, even if this means amend- 
ing it to correct any weaknesses which might be found. It 
is therefore impossible for us to submit to a constitutional 
yoke which would prevent us from legislating, for the future, 


in the direction required by our society's evolution. 


Yours truly, 


(sgd) René Levesque 
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PRIME MINISTER'S LETTERS YO PREMIERS MOORES, CAMPBELL, 
REGAN, HATFIELD, DAVIS, SCHREYER, BLAKENEY, LOUGHEED 
and BENNETT of OCTOBER 6, 1977 


LETTRES du PREMIER MINISTRE A MM MOORES, CAMPBELL, . 
REGAN, HATFIELD, DAVIS, SCHREYER, BLAKENEY, LOUGHEED 
et BENNETT du 6 OCTOBRE 1977 
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CAUNITA 
PRIME MINISTER: PREMIER MINISTRE 


Ottawa K1A OA2 
October 6, 1977 


My dear Premier: 


As you are no doubt aware, Premier 
Lévesque replied on September 9 to my letter 
of September 2 concerning the entrenchment of 
minority official language education rights in 
our Constitution. A copy of his letter is attached 
for your information. 


Although he expressed appreciation for my 
understanding of the special circumstances which 
presently prevail in Quebec, he rejected the 
proposal because he felt that it would constitute 
the abandonment of part of Quebec's exclusive 
competence in the field of education and because 
he doubted the ultimate efficacy of judicial 
review. I am not able to agree with either of 
his reservations and I am sending a second letter 
to Premier Lévesque today to ask him to reconsider 
his initial response. A copy of this letter and 
the English translation are attached. 


i Moores, Campbell 
The same letter sent to Premiers | 
eon Hatfield, Davis, Schreyer, Dlakeney, Lougheed 


and Bennett) 


I suggest once again that discussions 
begin at an early point to determine the best 
form for entrenching minority official language 
education rights in our Constitution. I do hope 
that, with your active collaboration, we will 
achieve positive results in this area. 


erely, 


CAT | 


Offce of Cabanet Gu 
The Prime Master  Prerrser Menisire 
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PRIME MINISTER'S LETTER TO THE 
PREMIER OF QUEBEC 


AND 


POSITION OF THE FEDERAL GOVERNMENT 
ON QUEBEC'S BILL 101, 


OCTOBER 6, 1977 


LETTRE DU PREMIER MINISTRE AU 
PREMIER MINISTRE DU QUEBEC 


ET 


POSITION DU GOUVERNEMENT FEDERAL 
A L'EGARD DE LA LOI 101 (QUEBEC) 


LE 6 OCTOBRE, 1977 


Ottawa KIA OA2 


PRIME MINISTER'S REPLY TO THE LETTER ADDRESSED TO HIM ON 
SEPTEMBER 9, 1977, BY THE PREMIER OF QUEBEC 


(TRANSLATION) 


My dear Premier: 


May I begin by expressing my thanks for your prompt 
reply of September 9 to the proposal which I made to you and 
to the other nine Premiers of Canada's provinces for a possible 
new approach to the important and difficult problem of safe- 
guarding the rights of Canadian children -- both francophone 
and anglophone -- with regard to the official language in 
which they should be entitled to receive their education. 


While I naturally regret that you have seen fit to 
reject the proposal, it seems to me that further discussion 
of this most important issue between us cannot help but be 
conducive to a greater understanding of our respective points 
of view. I am heartened that a process of reasoned discussion 
has begun on this issue. This is an essential pre-condition 
to the reaching of any agreement between people of goodwill, 
concerned with finding a just and reasonable solution to a problem 
which, as I stated in my letter to you, could remain with us 
for a long time to come unless such a solution is found. 


For this reason, I feel it my duty to write to you 
again to urge you to reconsider your position, in order that 
the unsatisfactory conditions that the proposed guarantee 
would seek to remedy may be dealt with as expeditiously as 
possible. 


I da not, in this letter, wish to debate certain con- 
clusions drawn in your letter about implications you suggest 
are involved in my letter to you -- such as those about the 
referendum you plan to hold, about the criteria you have seen 
fit to prescribe for admission to English schools, about the 
constitutionality of your language law, or about the "real 
situation” in Quebec. I wish simply to make clear that the 
conclusions are yours, not mine. 


But the concern expressed in your letter for the 
children of francophones outside Quebec, as well as for franco- 
phone Quebeckers who may move to other parts of Canada, has 
encouraged me to write to you again. Clearly we have a shared 
concern in this regard. You recognize the need to resolve the 
secular problem raised by the definition and safeguarding of 


ave 


language rights in education. You expressed the opinion 
that the route I have proposed is so strewn with difficulties 
that it is doomed from the outset. I do not deny there 

may be difficulties in arriving at any solution that can hope 
to gain the degree of acceptance among all our people which 
is essential to an enduring solution. But you must be 
equally aware, since the St. Andrews Conference, that the 
difficulties inherent in the method that you have advanced 
appear to be insurmountable. You note that this method -- 
the conclusion of reciprocal agreements between provincial 
governments -- would not have involved "any abdication of 
power whatsoever on the part of anyone”. But for that very 
reason, it would have had neither certainty nor permanence. 
It is therefore necessary, in my view, that we, and our 
colleagues from the other provinces, continue to strive for 
the most practical, effective and durable solution to this 
longstanding problem. 


Your letter expresses appreciation for my understanding 
of the special circumstances which presently prevail in Quebec. 
Recognition of the possibility of a difference of situation 
for a period of time in respect of constitutional guarantees 
is by no means a new one. It was a feature of the Victoria 
Charter in 1971, where there was provision for “opting in” 
at later dates by provinces that did not then feel that they 
could accept the full language guarantees that other provinces 
were ready to endorse. "Opting in" was also provided for in 
my letter to Premier Lougheed, which went to all the Premiers 
in January 1977. Now, as then, the resolution of our problems 
Must be based on a recognition of realities. 


The position and policy of the federal Government are 
for full freedom for all Canadians to be educated in the 
official language of their choice, wherever numbers justify it. 
Regrettably, in our view, your government has a different 
perception of future prospects for the French language in Quebec 
and of the conditions needed to assure its continued development 
than that held by the federal Government. You do not accept 
freedom of choice. This fact is reflected in Bill 101 and I 
realize that it will likely remain law until it is either struck 
down by the courts or changed by the electoral process. In 
these circumstances, what I am proposing represents the most 
effective guarantee that can realistically be obtained from 
your government at the present time: a modification of Bill 101, 
in the spirit of your proposal at St. Andrews, to provide freedom 
of choice in education to citizens moving into Quebec from other 
provinces, plus a provision for opting into full freedom of 
choice for everyone in Quebec, hopefully in the near future. 
In the case of the other provinces, all of whose Premiers 
endorsed the statement at the end of the St. Andrews Conference, 


Be 


I would hope that the guarantee of full freedom of choice 
could be accepted now. If, however, some provinces require 
more time before accepting the constitutional obligation, 
clearly “opting in" in whole or in part, now or later, 
should be available to them too. 


It is in this spirit that I should like to return 
to my proposal of September 2 and to invite you to reconsider 
it in the light of what follows. I must address what I take 
to be the two central arguments you have advanced to justify 
the rejection of my proposal. 


The Constitution and Fundamental Rights 


The first argument is that a language guarantee, if 
made part of the Constitution of Canada on the basis I have 
suggested, would "constitute the abandonment of part of 
Quebec's exclusive competence in the field of education”. 


As a preliminary observation, I point out again that 
my proposed guarantee would not authorize the Parliament or 
Government of Canada to encroach in any way on the provinces' 
exclusive jurisdiction over education, which would remain in 
all respects a matter for the provinces, as it is now under 
our Constitution. Quite simply, one of the most important 
intended effects of the proposal set out in my letter would 
be a much more advantageous regime, not only in the short 
term but in the more distant and less foreseeable future, for 
ensuring the survival of the French language and culture 
both in Quebec and throughout the rest of Canada. 


This observation made, it seems to me to be wholly 
proper to ask whether, or to what extent, it might be true 
that the proposed constitutional guarantee would, if accepted 
by Quebec, “constitute an abandonment of part of Quebec's 
exclusive competence in the field of education". In my view, 
the real answer to this question must depend on how one sees 
a Constitution as an instrument by which a society defines its 
goals, fashions its institutions and allocates powers. In 
this regard, it may be that there is, indeed, a fundamental 
divergence of views between us on whether certain fundamental 
rights and freedoms should, in a democratic society, be reserved 
to individuals and minorities and be untouchable by the state. 
I sincerely hope that this divergence of views is more apparent 
than real. 
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It is my personal and deep conviction that the citizen 
in a democracy should enjoy certain fundamental rights and 
freedoms which take precedence over the laws promulgated by 
any legislature and the regulations decreed by any government, 
because they are so fundamental to the very existence of such 
a democratic society that they should be beyond the reach of 
its governmental institutions. I am convinced that one of the primary 
and obligatory aims of any constitution must be to define these 
rights and assure their inalienability. I have long deplored 
the serious omissions in our present Canadian Constitution 
in this regard, and I have striven, for more than ten years of 
my life in public office, to persuade Canadians and the 
governments which they elect, including,of course,the provincial 
governments with which the federal Government shares political 
authority, that the entrenchment in the Constitution of our 
country of a charter of fundamental rights should be among the 
highest of our priorities. I remind you in this regard of the 
letter I sent last January to the Premier of Alberta, 
of which you received a copy and in which I referred to the 
basic provisions of the Charter of Victoria. 


I come back to your first basic objection, namely that, 
in accepting my proposal for a constitutional guarantee of 
language rights, your government would in reality be abandoning 
a part of Quebec's exclusive jurisdiction in the matter of 
education. I really cannot see what is the legal basis for 
this statement. As I see it, the authority of the Quebec 
legislature in the matter of education would remain exclusive 
after the proclamation of the constitutional guarantee because 
the latter would not in any way authorize any other legislature 
in Canada to legislate for Quebec on this subject. Indeed, 
the new constitutional provisions would subject the exercise 
of legislative power to the protection of the recognized rights 
of the citizen, but is this not the necessary consequence, the 
Main object, of any constitutional recognition of fundamental 
rights? 


You state that your government must keep intact its 
margin for manoeuvre in the matter of education "so as to adapt 
itself to the evolving situation, whatever it may be". You 
declare that Quebec cannot imprison itself in a “constitutional 
straitjacket which would prevent us from legislating, for the 
future, in the direction required by our society: You affirm 
that Quebec will never accept having its sovereignty in such 
a vital matter replaced by a limited authority, subject to 
judicial interpretation. 
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But surely you do not believe that the rights of the 
citizen are an affair of convenience, or opportunity, or of the 
circumstances of the day? That the powers of the legislature and 
of the executive over the citizen must at all times remain wholly 
absolute? That fundamental rights are neither more nor less 
than whatever the Government of the day says they are or should 
be, and should not be safeguarded in a Constitution. 


Surely you are not saying that Quebeckers -- as much those 
who form the francophone majority as those who belong to the 
anglophone minority -- must remain indefinitely in a state of 
uncertainty as to the rights they now enjoy and can expect to 
enjoy in the future? I willingly admit -- and my proposal provides 
for it -- that the legislature of Quebec should reserve the power 
to extend, when appropriate, those rights the restriction of which at 
the moment appears to your government to be necessary, and to 
enlarge somewhat that which Fernand Dumont once called "l'aire 
de la liberté"au Québec. But do you really consider it necessary 
to retain the power to restrict those rights even more than they 
are restricted at the moment? I cannot believe that that is your 
intention. If it is not, I urge you to consider that the guarantee 
I have suggested, since it provides a degree of security to 
the minority group in Quebec or anglophones moving to Quebec, while 
taking away from the legislature of that province no power that 
it could conceivably need. 


To justify your rejection of my proposal, you allege that 
the legislature of Quebec must remain empowered to correct the 
deficiencies of your government's language legislation. But the 
proposed guarantee would not prevent you from correcting these 
deficiencies. I must ask you again: do you seriously 
consider that the legislature should be able, as a matter of 
“sovereignty”, to curtail further the linguistic rights of 
Quebeckers? In order to adapt itself to the evolving situation, 
"whatever it may be", must it retain the latitude to suppress 
completely these rights? 


The reasons which you cite to reject any constitutional 
guarantee on linguistic rights in education appear to me very 
hard to reconcile with your expressed wish, clearly stated again 
in your letter of September 9 and which I refuse to question, to 
ensure that the rights of the anglophone minority in Quebec be 
respected. It also seems to me that those reasons run contrary 
to your willingness, no less clearly expressed at St. Andrews, 
to relax certain provisions of the Charter of the French 
Language for the benefit of Canadians from other provinces who 
may choose to move to Quebec in the future. 
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Finally, the reasons which you cite seem to me to 
contradict a fundamental aspect of the ideology and the 
program of the political party which you lead. I noted with 
interest, in reading the program of the Parti Québécois, that 
it had committed itself, once in power, to present a draft 
Constitution which would include a declaration of human rights 
inspired by the Universal Declaration of the United Nations, 
establishing such fundamental rights as the right of the indi- 
vidual to personal freedom and security, equality before the 
law, freedom of thought, opinion, conscience and religion, and 
other basic rights, including specifically the right to education 
and to culture. 


To consecrate by constitutional means the right to 
education and the right to culture in a pluralist society 
like Quebec, a society where an anglophone minority co-exists 
with a francophone majority, would lead one necessarily, it 
seems to me, to affirm constitutionally the linguistic rights 
of that minority, because, as you have repeated so often, language 
cannot be dissociated from education and culture. 


It is for these reasons that I thought you would find 
acceptable the proposal which I sent to you on September 2. 
It is in the light of these considerations, as well, that I feel 
that only the promptness with which you obviously wished to reply 
to my letter prevented you from examining all aspects of the 
proposal, and why I ask you to reconsider your decision 
on this matter. 3 


The Courts and Fundamental Rights 


The second major argument you advance in your letter 
is that a constitutional guarantee of freedom of choice in the 
case of the other nine provinces, qualified by reference to the 
number of children that would permit the necessary facilities, 
could remain a "dead letter” for a long time, and therefore 
would “only create illusions rather than confer rights". I assume 
that you say this because you argue that a court of justice does 
not have the power to compel a Parliament to legislate. I would 
suggest to you that the provision of a right in our Constitution 
would make a very profound difference and would place very real 
powers in the hand of a court. A provision requiring that teaching 
be made available in the language of the minority "wherever 
numbers warrant" would not leave it to the government of a province 
to determine in complete liberty what numbers do, in fact, warrant. 
It would be open to the courts to interpret the phrase and to 
decide whether a government was or was not meeting an acceptable 
standard in deciding on the provision of such education. In short, 
the unfettered discretion that we now have, unsupported by any 
declaration of right, would become a discretion subject to judicial 
review backed by a firm declaration of right. 
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I confess, therefore, that I have great difficulty 
in understanding your argument, which seems to me to proceed 
from an entirely unwarranted lack of trust in the deeply 
engrained and compelling traditions of Canadian democracy. 
These traditions, in my view, make it unthinkable that a 
direction of a court of justice to a particular school board, 
for example, or a judgment of such a court, whether at the 
local level or at the highest level in the land, declaring the 
rights of the members of a particular linguistic minority in 
the matter of the language of their children's education, would 
be or could be simply ignored. You are, of course, quite 
right that under our system of government no court of justice 
could force the legislature of a province, through or by means 
of its own process alone, to pass a law for the provision of 
certain educational services. But a government -- be it 
federal or provincial -- that chose simply to ignore the pronounce- 
ments of a duly constituted court of justice, after the appropriate 
and proper avenues of review or appeal had been followed, would 
surely find itself in very serious difficulties indecd, not only 
with its own constituents, but also in the judgment in which 
it would be held by people everywhere. Any orderly democratic 
society depends ultimately on the respect that its citizens 
and its governments have for its laws; without that respect 
there can be no such orderly society. Respect for the rule of 
law is just as fundamental to respect for any Constitution as 
its basic acceptability to those who are governed by it. For 
this reason, I cannot share your concern that the guarantee would 
remain a "dead letter” in the other provinces, if indeed the 
guarantee was democratically considered and approved by the other 
provinces in the way that is traditional in Canada. 


On a somewhat related point, you have also indicated 
that it is unthinkable that the Supreme Court of Canada should 
take the place of the National Assembly of Quebec as the "ultimate 
authority" in the field of education. for the reasons I have 
already outlined, I have great difficulty in seeing how my proposal 
could possibly lead to such a result. It is, however, obvious 
that the fact that a majority of the members of the Supreme Court 
of Canada “will always be anglophones and non-Quebeckers" has an 
important place in your thinking about the role of the Supreme 
Court in judicial interpretation of the Constitution. 


Can one conclude from your observation that, in your view, 
Majority representation on the bench of whatever social category 
is involved in litigation is a necessary condition for the 
meting out of justice? How, then, would Quebec organize its judicial 
system under your projected separation from the rest of Canada? 
Would it ensure majority representation of anglophone and Native 
minorities on the Quebec courts from which they would seek 
redress? Would it establish special courts for these minorities? 
Otherwise, would it be "unthinkable", according to your logic 
that these minorities be subject to courts which, in the nature 
of things, would always be composed of a majority of francophones, 
as indeed the Appeal Court of Quebec is now? 
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Need I add that I cannot accept your line of reasoning 
in this regard? The judicial annals of Canada and of other 
democracies are replete with cases, often precedent-setting 
cases, where the outnumbered and the weaker elements of society 
have sought and obtained redress from courts where they were 
hardly represented, if at all, often despite and against 
social trends and “majority views" then prevailing. I hold that, 
in a democratic society, justice depends on the quality of 
constitutional and other legal instruments, on the independence, 
impartiality and wisdom of the judiciary, on rigourous adherence 
to due process. The ethnic, linguistic or regional origin of 
magistrates has generally been -- as it must be -- merely an 
accident of history in the application of the law. 


Nevertheless, I believe that there may possibly be ways 
and means of meeting the underlying concern of your government — 
regarding the present structure and make-up of the Supreme 
Court of Canada. I would, therefore, urge that we take advantage 
of the further discussions between us which I have already 
proposed to explore these possibilities. 


Constitutional Change 


The final point I should like to make concerns your 
further comment that my proposal does not indicate how the 
constitutional modification would be accomplished but that, in 
any case, "it would necessarily be a long, complex, even uncertain 
procedure”. On this point, once again, I must disagree. Were we 
collectively, as governments, to reach agreement to proceed with 
a limited amendment to the Constitution along the lines proposed 
in my letter of September 2, I see no reason at all why the 
procedure would need to be long or complex or uncertain. 


As to how I would see the modification accomplished, I am 
open to whatever suggestions you and the other Premiers may wish 
to put forward. Certainly, I would not be averse to proceeding 
by way of “a simple amendment tc the B.N.A. Act by the British 
Parliament", which is one of the possibilities you yourself 
mention. However, you are well aware of my desire to bring 
about the patriation of the Constitution of Canada, which is 
another possibility your letter mentions. You may rest assured 
that, should this method of somewhat greater complexity have your 
preference, I would be most willing to proceed with it. 


Once again, I invite you to reconsider your position on the 
advisability of providing for education language rights in the 
Constitution of Canada. Indeed, I implore you to do so, if only 
for the sake of the francophone minorities in other provinces, 
who at last would have the support of the Constitution in their 
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long struggle to affirm their rights. I emphasize also that 
this guarantee would ensure to the anglophone minority of 

Quebec that its language rights would no longer be subject 

to further restrictions. On that basis, we could then 
concentrate our efforts on extending and fulfilling the rights 
of our linguistic minorities. I, therefore, reiterate my 
suggestion that discussions begin at an early point to determine 
the best form of any such guarantee. 


To complete their records, I am sending to the other 


first Ministers a copy of your letter to me Oe September 9, 
as well as a copy of this one. 


Sincerely, 


POSITION OF THE PFEDERAI, GOVERNMENT 
WITH REGARN TO QUEBEC'S BILL 191 
"CHARTER OF THR FRENCH LANGUAGE" 
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Bill 101 is of concern to the federal Government 
because it will adversely affect: 


(a) the unity of Canada and the development of 
equal rights for the two official languages; 


(b) the fundamental rights and freedoms of 
Canadians; 


(c) the security and development of official 
language minority communities throughout 
the country; and 


(d) the prosperity of Quebec. 


The federal Government considers that Bill 101 is 
inconsistent with the federal Government's concept 

of a Canada in which the rights of all official 
language minorities in the country, whether anglo- 
phones in Quebec or francophones in other provinces, 
would be fully respected. In particular, the federal 
Government believes that both levels of government 
should provide basic services in both official 
languages where numbers warrant, and should actively 
promote linguistic equality. 


The federal Government is committed to the maintenance 
in Quebec of a society which is primarily French- 
speaking in character. It believes the federal and 
Quebec Governments should act vigorously to promote 

the French-speaking character of the province so that 
its French-speaking society flourishes in all its 
aspects. However, it believes this can be done by 
positive steps without coercion and without restrictions 
on the rights of the English minority in the province. 


The federal Government considers Bill 101 to be a 
source of division both in Quebec and throughout the 
country. The federal Government does not share the 

PQ perception of the precarious state of the French 
language in Quebec. The federal Government strongly 
deplores that because of this perception the Quebec 
Government has enacted legislation which isolates 
Quebec from the rest of Canada. While the ultimate 
objective of the Parti Québécois is well known, the 
federal Government believes the PQ government is 
violating the wishes of the Quebec population and the 
limited mandate it received, when it proceeds to 
implement a separatist measure such as forbidding 
Canadians who migrate to Quebec the right to choose 

the language of education for their children. This step 
is inconsistent with the federal Government's view that 
no government in Canada should in any way inhibit free 
movement within the country. 


The federal Government fears that PQ doctrines and the 
restrictions imposed on the mobility of families will 
encourage investors to locate their enterprises outside 
of Quebec and, as a consequence, increase unemployment 
and aggravate the existing problems facing the province. 


The federal Government believes that collaboration 
rather than confrontation would secure the 
linguistic aspirations of Quebecers without 
eroding the economic health of the province. 


More specifically, the federal Government totally 
Opposes those provisions of Bill 101 which: 


(a) deny the equal official status of French 
and English in that part of Canada formed 
by Quebec; 


(b) deny the equal status of French and English 
in legislation and in the courts; 


(c) deprive all Quebecers, except certain anglo- 
phones, of the right to choose freely the 
language of education of their children; 


(da) forbid English-speaking Canadians coming 
to settle in Quebec entry to English 
schools; 


(e) deny any guarantee that, in the future, public 
and para-public services will be offered in 
English as well as French; and 


(£) adversely affect the vitality of business and 
industry in Quebec and the development of a - 
sound economy in that province. 


Based on a close examination of Bill 101, the 
federal Government has concluded that: 


(a) a few provisions of the law are of doubtful 
constitutional validity, while certain other 
provisions might be found to be unconstitu- 
tional depending upon their application in 
practice; 


(b) the constitutionality of a provincial law 
should normally be tested initially before 
the provincial courts so that when a case 
comes before the Supreme Court for final 
‘determination, that Court will have the 
benefit of the considered judgments of the 
provincial courts on the interpretation of 
a provincial, law; and 


(c) the procedure for a reference under the 
Supreme Court Act should normally be confined 
to cases where the Court has before it a 
substantial factual framework within which 
to adjudicate the issues. Otherwise the 
Court is placed in the difficult position of 
having to render an opinion in the abstract, 
without the benefit of concrete facts to 
which it may apply the law. The issues 
raised by the Charter are extremely numerous 
and complex, and consequently a well-reasoned 
final judgment can only properly emerge in the 


course of ordinary litigation before the lower 
courts. 
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Therefore, the federal Government: 
(a) has concluded that it would not be appropriate 
in the present circumstances to refer th 


Court for a determination of its constitu 
validity; and 


(b) will intervene and state its case in any 
appropriate action comrenced by an individual 
Or a group in Quebec contesting one or more 
provisions of Bill 101 on constitutional 
grounds, or take such other legal action as 
the circumstances of a particular case may 
dictate, if and when such cases arise. In 
this regard, the federal, Government will be 
appearing in the recent case commenced in the 
Superior Court in Montreal to present arguments 
contesting the constitutional validity of 
those provisions of the Bill respecting the 
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language of the legislature and the courts. 


Bidly lol 15 nowljayprovineialliaw.. The federal 
Government believes that political rather than legal 
initiatives are more appropriate in the circumstances 
and that the repressive provisions of the Bill should 
be abolished through the democratic process. 

The federal Government wishes to ensure that the 
rights of individual Quebecers are not further eroded. 
It also wishes to ensure that the rights of official 
language minorities across Canada will be permanently 
protected in the Constitution of the country rather 
than subject to the will of individual governments. 


Therefore, the federal Government has proposed to 

all the provinces that by an amendment to the 
Constitution they entrench the right of all Canadian 
parents to choose, where numbers warrant, the official 
language in which their children will be educated. 

It has suggested an "opting in” procedure which would 
permit individual provinces to accept such a consti-~- 
tutional amendment before others were ready or able to 
do so. This "opting in” procedure was first suggested 
in relation to entrenched language rights in the 
Victoria Charter of 1971. While the federal Government 
then considered such a procedure less desirable than 
the immediate entrenchment of those rights, it accepted 
the idea in recognition of the fact that only thus 
would progress be made. The federal Government again 
recognizes that such a procedure in the present context 
would be less desirable than immediate entrenchment 

by all provinces. The suggestion in no way endorses 
the relevant sections of Bill 101. The federal 
Government is prepared to discuss this proposal with 
any interested provincial government. 
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The federal Government will also seek the 
commitment of provinces to certain principles 
of equality of the two official languages. 

It will explore with them how to ensure through 
a variety of federal and provincial initiatives 
that the rights of official language minorities 
across Canada are respected and protected in 
practice. These program initiatives would give 
further substance to the constitutional 
amendment the government is seeking while 
demonstrating to Canadians that the language 
and culture of both official language communities 
can flourish throughout a united Canada. 
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